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My article upon the "Taxation of Corporations in Massa- 
chusetts" omits to mention the fact that in 1906 a change 
was made in the rate of taxation for corporations subject 
to the franchise tax. Hereafter the rate is to be the 
average of the annual rates levied upon property through- 
out the Commonwealth during the three years preceding 
that in which the assessment is made. Ch. 271 of 1906, 
sects. 9 and 12. The change was made for the con- 
venience of the Tax Commissioner, who had found it im- 
possible to secure data for the current year in time to 
compute the rate for the franchise tax. <:. J. n. 
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THE TAXATION OF CORPORATIONS IN MASSA- 
CHUSETTS. 

A decade has passed since the Commission of 1897 
made a comprehensive study of the corporation taxes of 
Massachusetts, 1 and in the interval important changes 
have occurred which make it desirable to examine anew 
this branch of the State's revenue system. It seems to 
lie in the nature of the cas« that the law upon the subject 
becomes increasingly complex in the course of time, as 
statute is added to statute and precedent to precedent; 
while the financial results are not always commensurate 
with the expectation of the law-givers, and the ultimate — 
and even the proximate — economic effects are often diffi- 
cult to trace. Scientific analysis of the taxes, excises, 

1 Report of the Commission Appointed to inquire into the Laws of the Common- 
wealth relating to Taxation (Boston, 1897). An earlier account of the State's cor- 
poration taxes may be found in the Report of the Commissioners Appointed to in- 
quire into the Laws of the State relating to Taxation (Boston, 1875). A brief descrip- 
tion is given in the Report of the Industrial Commission, vol. xi., Part 7, pp. 14-19. 
See also Beale, The Law of Foreign Corporations and Taxation of Corporations Both 
Foreign and Domestic, chs. 22-29 (Boston, 1904). 
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and other charges now resting upon corporations is, there- 
fore, a difficult task, and no single method meets all the 
requirements of satisfactory exposition. The best course 
is probably to examine the provisions of the law, then to 
study the actual results attained with each important 
class of corporations, and finally to attempt a critical esti- 
mate of the position and value of this important group of 
taxes. 

I. 

The General Property Tax. 

From time out of mind the general property tax of 
Massachusetts has extended to all property, real or per- 
sonal, situated within the Commonwealth, unless expressly 
exempted by law. 1 The growth of corporate enterprise 
after 1780 caused no immediate change in the practice 
of the State, which was then regulated almost wholly by 
the annual tax acts. 2 Shares of stock in moneyed corpora- 
tions were taxable, like other personalty, in the hands of 
the owners, without further ado; but, as a gentle reminder 
to the local assessors, the tax act for 1793 specifically 
included bank stock, and during the next decade shares in 
bridge or turnpike companies and other incorporated en- 
terprises possessing taxable property were similarly 
mentioned. 8 In addition, the real property acquired by 
corporations seems to have been retained upon the assess- 
ment lists and taxed to the corporations themselves, just 
as it had formerly been taxed to individual owners. To 

1 Cf. ch. 43 of 1780 and Revised Laws, ch. 12, sec. 2. 

2 Two or three points were covered by perpetual statutes (chs. 50 of 1785, 143 
of 1828, and 158 of 1832), and some others had been adjudicated in the courts, as 
we shall presently see; but the first comprehensive law regulating taxation was 
supplied by the Revised Statutes (1836). 

8 After 1806 the language of the annual tax acts is practically unchanged. In 
1836 the Revised Statutes (ch. 7, sec. 4), in denning personal estate, specifically 
mention stock in turnpike or bridge companies and all other moneyed corporations. 



TAXATION OF CORPORATIONS IN MASSACHUSETTS 183 

this extent double taxation 1 was contemplated, but we 
may believe that it was largely offset by the fact that 
many shares of stock escaped the eye of the assessor. 

Upon personal property, however, Massachusetts cor- 
porations enjoyed exemption from taxation. The annual 
tax acts made no reference to the subject, and at the out- 
set local assessors may have tried to tax personal property, 
just as they taxed real estate. But in 1813 a test case 
was carried to the Supreme Court of the State, and the 
question was decided once and for all. 2 

The town of Danvers had levied a tax upon the real 
and personal property of a manufacturing corporation, 
claiming that real estate, however owned, had always been 
taxable at its situs, and that the personal property of 
this concern was "attached to real estate," used in con- 
nection with it, and therefore properly taxed to its owner. 
The company, upon the other hand, claimed exemption 
for all its property, real as well as personal, upon the 
ground that the law creating the corporation converted 
all its possessions into personal estate, represented by its 
capital stock, and taxable to the shareholders at their 
residences. To tax the capital stock and then tax the 
property of the corporation must result in taxing the same 
thing twice, which was declared to be inadmissible. The 
court ruled that, since the shares were taxable in the hands 
of their owners, the corporation ought not to be taxed 
upon its property unless the law plainly required such 
construction. With real estate this interpretation seemed 
to be necessary, since realty had always been locally 
taxed and had been included in the valuation from which 
the town's quota of the State tax had been determined. 
With the personal property, however, the case was dif- 
ferent; and there seemed to be nothing in the law which 

1 When a special tax of 1 per cent, on the capital stock of banks was estab- 
lished in 1812, bank shares still remained taxable in the hands of stockholders. 

2 10 Mass. 514. 
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clearly prescribed double taxation of this part of the 
company's possessions. The rule was laid down, there- 
fore, that a corporation might be taxed upon its real prop- 
erty, but not upon its personalty; and this remained the 
settled law of the State, 1 except in so far as modified by a 
statute now to be considered. 

In 1832 the taxation of manufacturing companies was 
radically changed by a law framed upon the general prin- 
ciples now followed in taxing most classes of corporations. 
Machinery used in the cotton, woollen, and linen manu- 
factures had for some years been expressly exempted from 
taxation, 2 but this practice came to an end in 1829 . 3 
Three years later it was enacted 4 that all machinery 
should thereafter be taxed where located, whether belong- 
ing to persons, firms, or corporations. If the new law had 
stopped' at this point, it would have increased greatly 
the extent to which manufacturing corporations suffered 
from double taxation, since under the decision of 1813 their 
machinery had long been exempt. It proceeded, how- 
ever, to supply a reasonable solution of the whole diffi- 
culty, so far as this class of companies was concerned. 
This was accomplished by a further provision that, in 
valuing the shares of manufacturing companies for taxa- 
tion in the hands of their owners, assessors should make 
a suitable allowance for the value of real estate and ma- 
chinery already taxed in situ. In this way it was intended 
that the whole property of a manufacturing corporation 
should be taxed once, and only once, a part at the place 
where the business was carried on, the rest at the several 
places where the stockholders resided. The weak point 
in the plan was that now, instead of double taxation, 

> For later cases see 17 Mass. 460 ; 4 Metealf, 181 ; 9 Metcalf , 199 ; 7 Gray, 277 ; 
8 Allen, 330; also 7 Cushing, 601. 

2 This applied, of course, to individuals and firms. Machinery owned by cor- 
porations was exempt under the decision of 1813. 

» Ch. 143 of 1828. > Ch. 158 of 1832. 
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there was certain to be partial taxation, because no effec- 
tive method was devised for insuring the assessment of 
all the shares. Various laws enacted between 1843 and 
1859 * sought to compel corporations to report to the 
assessors of every town the names and residences of 
stockholders, with the amount of their respective hold- 
ings; but such statutes were ineffectual, and shares of 
incorporated companies largely escaped taxation. 2 

Massachusetts corporations not engaged in manufactures 
remained until 1864 subject to double taxation upon their 
real estate, mitigated, however, by evasion of the tax 
upon shares in the hands of stockholders. That they did 
not demand, and secure, such relief as was given to manu- 
facturing companies in 1832, was probably due to the fact 
that mitigation so far offset grievance that they were 
content to leave matters undisturbed. Turnpike and 
bridge companies, as public corporations, seem always to 
have enjoyed exemption from taxation upon their prop- 
erty, 8 akho their shares were taxable to the holders. 
Railroads, upon similar grounds, secured exemption for 
their right of way, not exceeding a strip five rods in 
width, thru a decision of the Supreme Court in 1842.* 
Banks owned but little real property in any case, and 
could not have suffered severely from the tax upon their 
realty. 5 Other classes of corporations were few and un- 
important,* with the single exception of manufacturing 
companies, so that the adjustment reached in 1832 prob- 

1 These acts are summarized in the General Statutes (I860), ch. 68, sees. 20 and 
21. Ch. 119 of 1863 strengthened these requirements. 

2 See House Document 389 of 1869 and Report of Commissioner) on Taxation, 
1875, pp. 122-123. 

' 4 Metcalf , 567. * 4 Metcalf , 564. 

8 The banks complained constantly of the special tax of 1 per cent, upon 
their capital stock, established in 1812; but their complaints went unheeded, be- 
cause it was felt that the tax was a reasonable charge for the privilege of issuing 
circulating notes. 

G There were, for instance, few, if any, incorporated mercantile companies until 
after 1860. Municipal service corporations were not numerous or important at this 
time. 
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ably met all the real needs of the situation so far as double 
taxation was concerned. 

Up to this point we have been considering the case of 
domestic companies. Concerning foreign corporations the 
statutes were wholly silent. It is probable, indeed, that 
outside the business of fire or life insurance there were 
comparatively few foreign companies operating within 
the State until after the Civil War. Shares in foreign 
corporations would be included, of course, in the personal 
estate which each tax-payer was expected to disclose to 
the assessor. Whether, under the statute of 1832, the 
shareholder in a foreign manufacturing company was en- 
titled to have his assessment reduced by the proportionate 
value of the real estate and machinery locally taxed, in 
Massachusetts or elsewhere, was a question which did not 
reach the Supreme Court until 1866. It was then alleged, 
and not denied, that in Boston, at least, the assessors 
from 1832 to 1864 had uniformly allowed a deduction upon 
this account, and had made no distinction between the 
shareholders in domestic and those in foreign manufact- 
uring companies. But the court held that the statute 
was clearly intended to apply only to companies incor- 
porated in Massachusetts, 1 thus establishing the rule that 
shares of foreign corporations must be assessed at their 
full value in the hands of the holder. 

Taxation of property owned by foreign corporations 
was left also to inference. If domestic corporations could 
be taxed upon their real estate, — and in 1813 the Supreme 
Court so decided, — it was certain that foreign would be 
similarly treated whenever they made their appearance. 
Persona] property, however, presented a more difficult 
problem. 

The annual tax acts provided that the inhabitants of 
Massachusetts should be taxed upon their personal estates 
at the places where they were domiciled; but foreign cor- 

1 12 Allen, 316. 
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potations, the subjects of other jurisdictions, were not 
inhabitants of the State, and could not be reached by this 
provision of the statutes. There were, however, certain 
exceptions to the requirement that personal property 
should be assessed to the owner at his domicile. Successive 
changes in the tax acts provided that merchandise, ma- 
chinery, and live stock should be taxed in the town where 
they were found; 1 and this practice of taxing certain kinds 
of tangible personalty in situ, irrespective of the owner's 
residence, might bring the merchandise and .machinery 
of foreign corporations into the net of the local assessors. 
No case appears to have reached the courts until 1859, 
when a manufacturing company incorporated in Rhode 
Island contested a tax levied upon its stock employed in 
the town of Mendon. It could not be denied that the 
existing law 2 made goods and merchandise taxable in the 
town where they were employed; but the corporation 
maintained that it was entitled to the exemption accorded 
Massachusetts companies in respect of their personal 
property. With no evidence of hesitation the Supreme 
Court ruled 3 that the general exemption enjoyed by do- 
mestic corporations under its earlier decisions, and the 
special provision made for manufacturing companies by 
the statute of 1832, did not extend to concerns incor- 
porated in other States. Accordingly, foreign corpora- 
tions were declared subject to taxation upon their stock 
in trade, including stock employed in manufacturing 
within the State of Massachusetts; and this has continued 
to be the settled rule. 

1 Ch. 43 of 1780 provided for taxing in situ stock in trade employed in towns 
other than those in which the owners resided. The tax act of 1814 expressly added 
"stock employed in manufactories." From 1821 to 1828 machinery in textile fac- 
tories was exempt from taxation, but thereafter was taxable where located. Chs. 
143 of 1828 and 158 of 1832. Inll830 live stock was made taxable in the town 
where it was kept. Ch. 151 of 1830, sec. 2. These laws are summarized in the 
Revised Statutes (1836), ch. 7, sec. 10. On the taxation of stock in trade see, 
further, chs. 139 of 1839 and 114 of 1859. 

2 Particularly ch. 139 of 1839, sec. 1. 3 13 Gray, 488. 
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In 1864 all domestic corporations having a capital 
stock were made subject to an annual franchise tax l 
which was but a further development of the method ap- 
plied to manufacturing companies in 1832. Real estate 
and machinery were left to local taxation under the gen- 
eral property tax; and the "corporate excess," or the value 
of the capital stock over and above the property locally 
taxable, was taxed to the corporations themselves by a 
State tax commissioner, the shares being exempted from 
assessment in the hands of stockholders. This did not 
affect, of course, the status of foreign corporations, which 
remained subject to taxation by the local assessors to 
the same extent as before. 

By the gradual process thus outlined, the law governing 
the taxation of corporations under the general property 
tax was brought into its present form. Domestic com- 
panies are taxed locally upon their real estate and ma- 
chinery, but their shares are exempt from taxation. For- 
eign corporations are chargeable for their real estate, 
machinery, and merchandise; 2 while, in addition, their 
shares are taxable to the holder if he be an inhabitant of 
the State. For all practical purposes they are left where 
they were placed by the decisions of the Supreme Court 
in 1859 and 1866. 

II. 

Special Taxes on Corporations. 

The first corporation tax in Massachusetts was a duty 
of 1 per cent, upon the capital stock of banks, which 
was established in 1812. 8 Twenty years later a retaliatory 

1 Chs. 208 of 1864 and 283 of 1865. 

2 This seems to have been first incorporated in express statutory provision in 
1903, and then only for ordinary business corporations. Ch. 437 of 1903, sec. 71. 

« Ch. 32 of 1812. 
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tax was levied upon the agents of foreign insurance com- 
panies chartered in States that taxed the agents of Massa^- 
chusetts companies. 1 The former soon yielded a handsome 
revenue, and was the mainstay of the State's finances until 
the Civil War; the latter never produced as much as 
$6,000, altho various attempts were made to strengthen 
its requirements. From time to time proposals were 
made to tax railroads and even manufacturing companies, 
but nothing further was accomplished until 1862. 

In that year the present taxes upon savings-banks and 
fire or marine insurance companies were established 2 in 
order to provide additional revenue sorely needed to 
meet charges arising from the war. Then in 1864 the 
general corporation, or franchise, tax came into existence, 3 
just as the old bank tax became inoperative as a' result 
of the conversion of State banks into national. The loss 
of the latter tax was severely felt, since expenditures had 
risen to unprecedented figures; but legal difficulties at- 
tending any attempt to reach federal corporations 4 delayed 
the solution of the problem. 

In 1864 Congress expressly authorized the State to 
tax the shares and the real estate of national banks, and 
Massachusetts promptly enacted a law making the shares 
taxable to resident holders at their domiciles. 5 Four 

1 Ch. 140 of 1832. Amended and strengthened by chs. 331 of 1851 and 453 
of 1854, see. 34. 

2 Ch. 224 of 1862. 8 Chs. 208 of 1864 and 283 of 1865. 

4 In 1819 the Supreme Court of the United States had decided that a State 
could not tax the Second Bank of the United States, which had been incorporated 
by Congress in 1816. McCulloch v. Maryland, 4 Wheaton, 316. Subsequent cases 
but strengthened the rule that a State cannot tax an agency of the national govern- 
ment. The first national-bank act, passed in 1863, said nothing about State tax- 
ation of national banks (12 Statutes at Large, 665); and without express author- 
ization from the national government such taxation would have been impossible 
(161 U. S. 276 and 173 U. S! 664). In 1864 and 1868 Congress passed amend- 
ments to the bank act which permitted the States, under certain restrictions, to 
tax national bank shares as well as real estate owned by these associations. 13 
Statutes at Large, 99, and 15 Statutes at Large, 34. The general requirement was that 
the shares and the real estate should not be taxed more heavily than other property 
of the same nature. Various technical points needed to be cleared up by decisions 
of the highest court before the situation became perfectly clear. 

8 Ch. 242 of 1865. 
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years later another federal statute made it possible to 
reach bank shares held by non-residents, and the State 
immediately levied a tax upon foreign-held shares. 1 The 
new laws failed, however, to provide adequate machinery 
for enforcing the assessment and collection of the taxes 
upon resident and non-resident shareholders, with the 
result that wide-spread evasion prevailed. 2 In 1873, there- 
fore, the entire system was changed, and the present bank 
tax was established. 3 

In its important features the Massachusetts system of 
corporation taxes was completed in 1880, when life in- 
surance companies were subjected to special taxation like 
that imposed upon fire and marine companies in 1862. 
Insurance taxes, the bank tax, the tax on savings-banks, 
and the general corporation tax are the four important 
branches of the existing system, altho various minor 
taxes have been established from time to time, some of 
which are still in operation. The law, as it stands, may 
be found in chapter fourteen of the Revised Laws of 
Massachusetts, 4 the court decisions there cited, and sundry 
amendatory acts passed since 1902. 5 In a detailed analy- 
sis of its provisions we shall find it convenient to begin 
with the so-called general corporation tax. 

The General Corporation Tax. This is usually described, 
in the language of the statutes, as a tax upon all moneyed 
corporations, except banks, 6 organized under the laws of 
Massachusetts, and having a capital stock divided into 
shares. Savings-banks and mutual insurance companies 

1 Ch. 349 of 1868. 2 Report of Commisaioners on Taxation, 1875, p. 130. 

3 Ch. 315 of 1873. A similar statute had been enacted in 1871 and repealed 
in 1872. Chs. 390 of 1871 and 321 of 1872. 

4 Boston, 1902. 

5 Ch. 437 of 1903, seos. 71-87. This is the so-called Business Corporation Act. 
Also chs. 169 and 261 of 1905; and ch. 463 of 1906, Part II., sees. 211-216, Part 
III., sees. 125-137. This act of 1906 is the new act concerning railroads and street 
railways. It makes no material changes in the method of taxing these corporations. 

8 For which a special method of taxation is prescribed. 
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are exempt, of course, since they have no capital stock; 1 
but, with the exception of banks, 2 all other domestic 
business corporations, private or quasi-public, are within 
the provisions of the law. 

It is not commonly known that certain foreign corpora- 
tions also are subject to this tax. The original statute, 
•enacted in 1864, was applicable to "every corporation 
and every banking association organized under the laws 
of, or heated in this commonwealth"; but the amendatory 
act of the next year changed this clause to "every corpora- 
tion chartered by this commonwealth, or organized under 
the general laws." Yet one section of the law of 1865 
provided specifically that foreign telegraph companies 
operating in Massachusetts should be taxed in the same 
manner as domestic companies, and this requirement has 
continued to the present day. 3 In 1885 foreign telephone 
companies owning lines within the State were brought 
within the net/ and in 1898 foreign corporations operating 
street railways were similarly treated. 5 It remained only 
to reach foreign railroads, as was done in 1902, 6 to bring 
most 7 important classes of public service corporations, 
except gas and electric lighting companies, within the 
scope of the general corporation tax, irrespective of the 
State in which they are organized. If occasion ever 

1 The guaranty capital of mutual fire insurance companies is taxable. Ch. 
375 of 1872, sec. 12. Some years before the courts had held that the guaranty cap- 
ital of mutual insurance companies was not taxable under the law as it stood. 98 
Mass. 25. 

2 The exception is nominal, as there are no State banks in Massachusetts. 
The bank tax of the State rests wholly upon national banks. 

3 Ch, 280 of 1865, sec. 7, and ch. 14 of Revised Laws, sec. 48. 
« Ch. 238 of 1885. 5 Ch. 417 of 1898. 

6 Apparently, this was first done by the Revised Laws of 1902 (ch. 14, sec. 37). 
This merely required foreign railroads, as well as domestic, to make the annual 
returns upon which the tax is assessed. The revised railroad act of 1906 makes 
the matter entirely clear. Ch. 463 of 1906, Part II., sees. 211, 212. As yet there 
is but one foreign railroad corporation in Massachusetts. 

7 Foreign express companies, sleeping-car companies, and the like are the 
principal exceptions to this statement. 
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arises, there can be no doubt that the tax will be extended 
to foreign corporations engaged in the gas or electric 
lighting industries. As to purely private companies, how- 
ever, such as manufacturing or mercantile corporations, 
the law is applicable only to concerns incorporated in 
Massachusetts. 

The general structure of the corporation tax is tolerably 
familiar to students of finance. 1 The intention of the law 
is to reach the entire property of a corporation, and yet 
avoid double taxation. Real estate 3 and machinery are 
taxable, in situ, under the general property tax; and the 
remainder of the property is reached by the tax upon the 
corporation. This remainder, or the so-called corporate 
excess, is determined by ascertaining the value of the 
outstanding shares and deducting therefrom the value of 
the property locally taxable. 3 The assessment is made 
by a State official, the tax commissioner, and the corporate 
excess is taxed at a rate which approximates the 
average levy upon property thruout the Commonwealth. 4 
The tax is paid into the State treasury by the companies 
themselves, and the proceeds are divided between the 
State and the several towns. Shares of the companies, 
finally, are expressly exempted from taxation in the hands 
of the holders. 

This is about as far as it is profitable to-day to carry 
a general description, because the changes effected in 
1898 and 1903 have virtually divided into three classes 

1 It is explained best by the Report of the Commission on Taxation, 1897, pp. 
14-17. 

2 Under a decision of the Supreme Court mortgages on taxable realty, which 
are treated in Massachusetts as an interest in such realty, must be deducted in 
computing the corporate excess. 137 Mass. 80. 

3 Real estate and machinery are always deducted. Other deductions, as will 
be explained later, are allowed to certain classes of corporations. 

* Returns of all taxable property are published annually (Aggregate of Polls, 
Property, Taxes, etc.). The average rate computed by the tax commissioner differs 
from the average ascertainable from these returns, because the commissioner has 
to use the taxes assessed for the current year and the valuation of property reported 
for the previous year. Report of Tax Commissioner, 1905, p. 20. 
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the corporations subject to the tax. In the first class may 
be placed the ordinary commercial or manufacturing cor- 
porations and other companies not engaged in public 
callings; street railways form the second class; and the 
third comprises financial or public-service corporations, — 
such as insurance 1 and trust companies, railroads, tele- 
graph or telephone companies, gas and electric lighting 
companies, aqueduct or water companies, and "any other 
corporations which now have or may hereafter have the 
right to take or condemn land or to exercise franchises in 
public ways." 2 

With corporations of the first class the tax commis- 
sioner, having determined the fair market value of the 
stock, is required to make the following deductions in 
order to compute the corporate excess: 3 (a) the value 
of real estate and machinery subject to local taxation 
in Massachusetts; (6) the value of any property situated 
in another State or country and taxable there; and 
(c) the value of securities which, if owned by a natural 
person resident in this Commonwealth, would not be 
liable to taxation. The first deduction is allowed to 
corporations in all three classes; the second and third 
are peculiar to companies of the first class, and were 
introduced by the act of 1903. Prior to that time a 
deduction was allowed for real estate and machinery 
subject to taxation in another State, but none was granted 
for merchandise or other tangible property similarly 
situated. By making allowance for property employed 
outside Massachusetts and taxable in situ, double taxa- 
tion of merchandise is now avoided. 4 The deduction 

1 Only stook companies are subject to this tax. 

* These are the corporations expressly excluded from the provisions of the 
Business Corporation Act of 1903. Ch. 437 of 1903, sec. 1. 

*Ch. 437 of 1903, sec. 72. 

4 Such double taxation of merchandise or other property located in another 
State seems to have been made unlawful by a decision of the United States Supreme 
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allowed for securities that would not be taxable if 
owned by an inhabitant of the Commonwealth, makes 
possible the formation of companies to hold the shares 
of Massachusetts corporations. Until it was granted, 
such securities would have been taxed twice if held by 
any company incorporated in this State; and the forma- 
tion of holding companies Was thereby made impos- 
sible. 

Besides allowing new deductions in determining the 
corporate excess, the law of 1903 placed a limit upon the 
tax that can be levied upon corporations of the first 
class. Section seventy-four provides that, after making 
the deductions just described, the tax shall in no case ex- 
ceed " a tax levied at the rate aforesaid * upon an amount, 
less said deductions, 20 per cent, in excess of the value, 
as found by the tax commissioner, of the real estate, 
machinery and merchandise, and of the securities which 
if owned by a natural person resident in this common- 
wealth would 2 be liable to taxation." s This clum- 
sily-worded requirement, which needed to be interpreted 
by the attorney-general and elaborately explained by 
the tax commissioner in a subsequent report, 4 was in- 
tended to limit the taxable value of corporate franchises 
to a certain proportion of the tangible property and 
taxable securities owned by corporations. To ascer- 

Court in 1905 (199 U. S. 194). In this case the court seems to have decided, in 
sweeping terms, that for a State to tax property located in another Commonwealth 
is equivalent to depriving a person of his property without due process of law, and 
is, therefore, forbidden by the Fourteenth Amendment. This applies to corpora- 
tions as well as to natural persons; in fact, the case in question concerned a cor- 
poration. Cf. Yale Review, xv. 251-258. 

1 That is, the average rate levied upon property in the State. 

2 By a curious error the act of 1903 inserted the word "not" here. This was 
corrected by ch. 261 of 1904. 

3 The law provides also that the tax paid shall not be less than one-tenth of 
1 per cent, of the market value of the capital stock. 

4 See Report of the Tax Commissioner for 1905, p. 21 et seq. Various examples 
are there given, showing the operation of the act. 
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tain the maximum valuation, the tax commissioner 
finds the value of the real estate, machinery, merchandise, 
and taxable securities, 1 adds 20 per cent, thereto, and 
then deducts the value of real estate and machinery 
taxable in Massachusetts, the value of property located 
outside the State and taxable in situ, and the value of 
non-taxable securities. If a company's assets, other 
than real estate, machinery, and non-taxable securi- 
ties, consist largely of merchandise and taxable securi- 
ties, the maximum tax upon its corporate excess will 
be high. If, on the other hand, they consist of cash, 
bills receivable, patents, advertising contracts, etc., 
the maximum tax will be insignificant. Of two com- 
panies similarly situated in other respects and having 
capital stock valued at $25,000 each, the tax commis- 
sioner has shown that one, owning $20,000 of merchan- 
dise, will be taxed $431.25; while the other, owning 
no merchandise and no taxable securities, cannot be 
made to pay more than $20.70. The inequality and in- 
justice of such a situation are too evident to require 
further comment. 

The proceeds of the tax upon this class of companies 
are divided between the State and the several towns 
in the manner prescribed for all classes of corporations 
in 1864. The Commonwealth pays to each town the 
amount collected in respect of shares owned by its resi- 
dents, and retains the sums paid in respect of shares 
owned by inhabitants of other States. The total assess- 
ment in 1905 was $1,791,686, and of this the State re 
tained from 20 to 25 per cent. 2 

Corporations of the second class, which comprises 

1 It will be seen that cash, bills receivable, patents, etc., are not taken into 
account. 

2 Exact figures are not obtainable. In 1902 We know that $331,434 out of a 
total of $1,686,577 was retained by the State. Report of the Committee on Cor- 
poration Laws, 1903, p. 43. 
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street railways, are assessed upon the value of their 
capital stock, less the following deductions: (a) so much 
of the value of the capital stock as is proportional to 
the length of any part of the line that may he outside 
of the Commonwealth; (b) the value of real estate and 
machinery subject to local taxation in Massachusetts. 
The first deduction avoids double taxation of capital 
employed outside of the State, and follows a method 
which the Supreme Court of the United States has ap- 
proved for the assessment of interstate properties; the 
second is common to all domestic corporations. 

Unlike all other branches of the general corporation 
tax, the tax on the corporate excess of each street rail- 
way is apportioned among the several cities and towns 
in which the company operates, each locality receiving 
a share proportional to the trackage within its limits. 
The State retains nothing except such part of the tax 
as may be paid in respect of tracks located in the Metro- 
politan parks and the Wachusett Mountain Reserva- 
tion. In 1905 street railways paid $979,871, of which 
the State's share was $327. 

Before passing from this subject, it should be observed 
that the street railway act of 1898 l levies an additional 
franchise tax upon all companies that shall in any year 
pay dividends exceeding 8 per cent, of their capital stock. 
This tax is to equal the extra dividends, but is not to 
be assessed until the entire dividends paid from the 
time a company began to operate its road shall have 
aggregated 6 per cent, upon the stock outstanding in 
each year. As yet this law has been mere brutum fulmen, 
and it is impossible to conjecture when any revenue 
will be received under its provisions. Such money, if 
it ever comes to hand, will be distributed in the same 
manner as the ordinary franchise tax. 

1 Ch. 578 of 1898, sec. 3; repeated in eh. 463 of 1906, Part III., sec. 130. 
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For the third class of corporations, like the others, 
the market value of the capital stock is the basis of the 
assessment; but, on account of the heterogeneous char- 
acter of the companies included in this group, the de- 
ductions allowed in determining the corporate excess 
are somewhat varied: — 

(a) Railroads and telegraph companies are entitled 
to a deduction of so much of the market value of their 
capital stock as is proportional to the parts of their lines 
lying in other States, 1 as well as a further allowance for 
real estate and machinery locally taxed in Massachusetts. 

(b) Domestic telephone companies receive a deduc- 
tion for the market value of stock owned by them in 
other corporations upon which a tax has already been 
paid in this or in other States; while foreign are granted 
a deduction of so much of the value of their capital stock 
as is proportional to the number of telephones used, or 
controlled by them outside the Commonwealth. Both 
domestic and foreign telephone companies receive the 
usual allowance for real estate and machinery subject to 
taxation in Massachusetts. 

(c) Mother corporations, such as trust and insurance 
companies, gas and electric lighting companies, aqueduct 
and water companies, or other public-service companies, 
receive a deduction for their real estate and machinery 
subject to local taxation within or vdthovi 2 the Com- 
monwealth. 

1 For railroads the constitutionality of such a method of valuing their franchises, 
even when the companies are engaged in interstate commerce, was decided in cases 
originating in other States (18 Wallace, 206; 142 U. S. 217; 154 U. S. 421 and 
439). For telegraph companies the question was decided in cases arising under 
the Massachusetts law (125 U. S. 530; 141 U. S. 40). For a later case arising in 
another State see 163 U. S. 1. The Western Union Telegraph Company, a foreign 
corporation, is not assessed upon that part of its stock which represents property, 
such as securities, not directly used in the business. This is under the decision of 
the Supreme Court in Fargo v. Hart (193 XT. S. 490) ; and the same rule would apply, 
apparently, to any foreign corporation engaged in interstate commerce. 

2 Originally devised particularly for manufacturing and commercial com- 
panies which now come under the provisions of the act of 1903. 
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(d) A fourth deduction, which is allowed nominally 
to corporations of any sort, is of practical importance 
chiefly to insurance and trust companies. By a deci- 
sion of the State Supreme Court in 1884 * any corpora- 
tion is entitled to have an allowance made for mortgages 
upon taxable real estate within the Commonwealth. 
The law of 1881, 2 which now governs the taxation of 
mortgages, provides that they shall be assessed as real 
estate in the place where the land lies; and the court 
held that the statute by fair implication brings mort- 
gages upon taxable realty within the scope of the de- 
duction allowed in assessing the franchise tax. Of the 
consequences of this decision something will be said later. 

The tax levied upon corporations of the third class is 
divided between the State treasury and the several towns 
and cities, in the same manner as that levied upon com- 
panies of our first class. In 1905 the aggregate assess- 
ment was $3,083,846, of which the State probably re- 
tained something more than one-fourth. This exceeded 
materially the aggregate assessment upon corporations 
of the first and second classes, which amounted to $2,772,- 
640. 3 

The Bank Tax. There are no State banks in Massachu- 
setts, and the bank tax, though applicable nominally to 
domestic and foreign companies, reaches only national 
banks. 4 Unchanged since 1873, save in one detail, 5 the 
tax follows the general plan of the corporation tax, with 
certain exceptions contrived to meet the constitutional 
difficulties in taxing federal corporations. 

1 137 Mass. 80. 2 Ch. 304 of 1881, sec. 1. 

3 $1,791,686 for the first class, and $980,954 for the second. These figures 
show the amounts assessed. The figures for the second class, given in a previous 
paragraph, showed the amounts collected. With these corporation taxes the dif- 
ference between assessments and collections is usually slight. 

4 Savings-banks are subject to a special tax, and trust companies are included 1 
under the general corporation tax. 

» The allowance granted to savings-banks for their shares in national banks. 



TAXATION OF CORPORATIONS IN MASSACHUSETTS 199 

Bank shares are taxed to their owners in the city or 
town where an institution is situated, and by the local 
assessors. They are assessed at their fair cash value, after 
making a proportional deduction for the value of any real 
estate belonging to the bank. The taxes are payable by 
the banks themselves to the local collectors, so that the 
method of intercepting an income at its source is effec- 
tively applied. Thus far the general result is the same 
as that achieved by the corporation tax, altho the 
machinery used is that of local assessment. 

But, unlike the tax on corporations, the bank tax is 
levied at the local rates imposed on property for State, 
county, and town purposes. This produces equality be- 
tween stockholders in the same bank, but not between 
stockholders in the same community who happen to own 
shares in banks situated in different cities or towns. The 
constitutionality of this arrangement has been assailed, 
as that of any other would be, but the law has been upheld 
by the courts. 1 Since the federal statute governing the 
taxation of national banks by the States expressly pro- 
vides 2 that shares owned by non-residents of any State 
shall be taxed in the place where a bank is located, and not 
elsewhere, there is no prospect that the present practice 
will be changed. 

For collecting the bank tax each town or city is allowed 
1 per cent, for administrative expenses. It is authorized 
further to retain that part of the tax assessed in respect 
of shares owned by its inhabitants. 3 The balance must 
be remitted to the State treasury, and the tax commis- 
sioner is empowered to supervise the entire process of 
assessment in order that the Commonwealth may receive 
its due. From the State treasury such part of the tax as was 

> 101 Mass. 575; 125 V. S. 60. 

3 Revised Statutes of the United States, sec. 5219. 

3 Of course, the town where a bank is situated receives the entire tax upon local 
real estate owned by the institution. 
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paid in respect of shares owned by Massachusetts stock- 
holders residing in towns other than that in which a bank 
is located is turned over to the towns in which these stock- 
holders reside. The Commonwealth retains the part paid 
in respect of shares belonging to non-residents. Here, 
again, the final result is like that of the general corporation 
tax : each town receives ultimately the tax paid in respect 
of shares belonging to its residents, and the Commonwealth 
gets the tax paid in respect of shares held by residents of 
other States. 

A final peculiarity of the bank tax is that a portion of 
it is refunded to certain classes of stockholders. Insurance 
companies that are subject to the general corporation tax * 
receive, when they pay that tax, an allowance for the bank 
tax collected upon shares absolutely belonging to them. 
Savings-banks, which are subject to a special tax of one- 
half of 1 per cent, upon their deposits, receive, when they 
pay that tax, an allowance for the bank tax collected upon 
shares belonging to them; but this allowance is not to 
exceed one-half of 1 per cent, upon their investment in 
the shares in question. 2 Charitable and educational in- 
stitutions, as well as incorporated agricultural societies, 
which are expressly exempted from taxation upon their 
personal property, are entitled to a refund of the entire 
tax collected upon bank shares belonging to them. And, 
lastly, aged, infirm, and poor persons are granted a similar 
exemption. 

The complicated provisions of the bank tax with respect 

1 Under a curious decision of the State Supreme Court mutual life insurance 
companies are not liable to taxation upon bank shares owned by them. 104 Mass. 
586. 

2 Prior to 1881 savings-banks received an allowance of the full amount of the 
bank tax; but ch. 305 of 1881 reduced the refund to an amount not exceeding the 
low rate of one-half of 1 per cent, imposed upon deposits in savings-banks. Since 
insurance companies subject to the general corporation tax are thereby taxed at 
the average rate levied on property thruout the State, which is usually sixteen 
or seventeen dollars per thousand, they are allowed to deduct the whole amount 
of the bank tax. 
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to collection, distribution, and exemption may be made 
clearer by examining the results of the assessment for 1905. 
There was assessed in that year upon bank shares the sum 
of $1,418,343, of which the towns where the banks were 
located retained $525,016, and remitted to the State treas- 
ury $893,327. The State then distributed $401,131 to 
various towns and cities, this being the tax payable in re- 
spect of shares owned by Massachusetts stockholders not 
domiciled in the places where the banks were located. 
Savings-banks received an allowance of $70,424; insur- 
ance companies, $17,954; and literary, scientific, or char- 
itable societies, $33,512. This left $370,306, in the State 
treasury, representing the tax paid in respect of bank 
shares owned by persons not residing in Massachusetts. 
The allowances to aged, infirm, and poor persons were 
made by the various towns out of the taxes accruing to 
them. Out of a total assessment of $1,418,343, the re- 
funds aggregated $121,890, and the net receipts were 
$1,296,453. Of the net receipts, $926,147 accrued to the 
towns and $370,306 to the Commonwealth. 

The Tax on Savings-banks. Savings-banks and insti- 
tutions for savings are subject to an annual tax of one- 
half of 1 per cent, of the average amount of their deposits, 
but are entitled to several exemptions and deductions. 
Such part of the deposits as is invested in real estate used 
for banking purposes is exempt, as well as any part repre- 
sented by real estate temporarily held as a result of fore- 
closure. 1 Upon October 31, 1905, the aggregate deposits 
of all the savings-banks were $688,472,000/ while the real 
estate occupied for banking purposes was valued at some- 
thing less 3 than $8,108,000, and that acquired thru 

1 Such realty is, of course, taxable locally. 

1 Combined figures for all savings-banks and the Massachusetts Hospital Life 
Insurance Company. 

• I am unable to determine the precise allowance for the Massachusetts Hospital 
Life Insurance Company. 
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foreclosure was placed at $3,899,000. For these two items 
the abatements would be something less than $60,000. 

Far more important is a third allowance made for de- 
posits invested in loans secured by mortgages of taxable 
real estate. In 1881, when the State adopted its present 
practice of taxing mortgages as an interest in real estate, 
instead of taxing them as personal property in the hands 
of holders, 1 the savings-banks, not illogically, secured ex- 
emption for that part of their deposits invested in mort- 
gages upon taxable realty. Upon October 31, 1905, not 
less than $300,211,000 of the $688,472,000 deposited in 
savings-banks was invested in "loans on real estate," so 
that this exemption apparently decreases the present yield 
of the tax by about $1,501,000. In the year just men- 
tioned the tax upon savings-banks brought in $1,809,684. 2 
The entire proceeds accrue to the State, the towns receiving 
nothing. 

Taxes on Insurance Companies. Insurance companies 
having a capital stock and organized under the laws of 
Massachusetts are subject to the general corporation tax, 
as has been explained. In addition, special insurance 
taxes are levied upon all companies, domestic or foreign, 
carrying on business within the State. 

Life insurance companies, both domestic and foreign, 
pay an annual excise tax of one-quarter of 1 per cent, of 
the net value of all policies issued upon the lives of resi- 
dents of Massachusetts. In 1905 the assessments under 
this law amounted to $306,974. Besides this there is a 
retaliatory tax upon all premiums collected in this State 
by foreign companies chartered in States that tax the pre- 
mium receipts of Massachusetts companies. The rate im- 

» Ch. 304 of 1881. 

2 Savings-banks, as already explained, receive a refund of part of the tax levied 
on bank shares owned by them, the allowance not to exceed a tax levied at the rate 
of one-half of 1 per cent. This affects, however, the yield of the bank tax, not the 
yield of the tax on savings-banks. 
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posed is to be the highest rate levied upon Massachusetts 
companies by the States in question; the receipts are 
comparatively unimportant. 1 Like the savings-bank tax, 
the taxes levied upon insurance companies accrue wholly 
to the State. 

Fire, marine, and other insurance companies, except 
life insurance companies, are taxed upon the premiums 
received by them. For domestic companies the tax is one 
per cent, of all premiums except those collected in other 
States where they are subject to a similar tax; but stock 
companies, since they are reached by the general corpora- 
tion tax, are expressly exempted. 2 Foreign companies 
chartered in other States of the Union pay two 3 per cent, 
of the premiums received on contracts for the insurance of 
property or interests in Massachusetts; but, if organized 
in States that levy higher rates on Massachusetts com- 
panies, they are liable to an additional charge equal to the 
highest rate imposed by those Commonwealths. Finally, 
companies incorporated in foreign countries pay a tax of 
4 per cent, on all premiums collected in Massachusetts, 
unless they keep in some State of the Union a guarantee 
fund of $200,000 for the protection of American policy 
holders. If, however, such a fund is maintained, the tax 
is reduced to 2 per cent., the rate levied upon companies 
organized in American States other than Massachusetts. 
From the tax upon insurance premiums the State realized 
$446,059 in 1905. 

1 In 1824 New York levied a tax of 10 per cent, upon premiums collected by 
foreign fire insurance companies upon property insured within the State; and 
Vermont, in 1825, levied a similar tax. Massachusetts responded in 1832 with a 
tax upon foreign companies chartered in States taxing the agents of Massachusetts 
companies. Ch. 140 of 1832. On retaliatory insurance taxes see Seligman, Essays 
in Taxation, pp. 150-151. 

2 This exemption exists only for fire and marine insurance companies. It was 
granted in 1872 (ch. 245 of 1872) when no special tax was levied upon life insurance 
companies. Stock life insurance companies pay both the corporation tax and the 
excise on the net value of policies in force. 

'This is double the rate levied upon domestic companies, but the latter are 
taxed on all premiums except those collected in other States where they are sim- 
ilarly taxed. 
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Minor Corporation Taxes. In lieu of the general cor- 
poration tax the legislature has at various times pre- 
scribed other methods of taxing certain kinds of companies 
which seemed to require particular consideration. In 
1864 coal and mining companies 1 and in 1879 companies 2 
organized to construct railways in foreign countries were 
made subject to special taxes levied at a considerably 
lighter rate than that imposed upon corporations on the 
general list. The receipts were never large; 3 and in 1903 
the law was changed/ and these companies were placed 
upon the same footing as all others. Meanwhile, in 1902, 
a new method was devised for taxing corporate capital 
in the foreign carrying trade. 5 In place of the existing 
tax on the income derived from vessels so employed, the 
new law levied a tax of one-third of 1 per cent, upon the 
interest which any domestic corporation may have in a 
vessel engaged in foreign trade; and provided that there- 
after the value of such interest shall be deducted from the 
valuation placed upon the shares of such a corporation. 
In 1905 the amount received from this source was $4,230. 

Another of the minor corporation taxes is the so-called 
foreign corporations' excise. In 1903, upon the recom- 
mendation of the special Committee on Corporation Laws," 
an excise tax 7 was levied upon foreign business 8 corpora- 
tions operating within the State. This is assessed at the 
rate of one-hundredth of 1 per cent, upon the par value 
of the authorized capital stock, but a company may de- 
duct the amount of taxes paid upon tangible property 
subject to local assessment in Massachusetts. It is 

» Ch. 208 of 1864, sec. 10. 2 Ch. 274 of 1879, sec. 6. 

8 In 1903 the coal and mining companies' tax brought in $17,048, and the 
foreign railroads' tax yielded $24,649. The proceeds accrued wholly to the State. 

* Ch. 437 of 1905, sec. 95. 6 Ch. 374 of 1902. 

• Report, p. 62. 7 Ch. 437 of 1903, sec. 75. 

8 That is, companies not engaged in transportation, banking, insurance, and 
similar callings. 
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further provided that the maximum tax in any year shall 
not exceed $2,000. In 1905 the State received $48,129 
from the excise on foreign corporations. 

Third in our list are certain taxes collected from trust 
companies upon their time deposits and personal property 
held in trust. For all deposits not subject to withdrawal 
upon demand or upon ten days' notice, a tax must be paid 
at a rate equal to three-fourths of that computed for the 
general corporation tax; upon personal property held in 
trust the full rate is imposed. The proceeds are distributed 
to the towns where the depositors and beneficiaries reside. 
The tax on deposits yielded but $898 in 1905, and that on 
personal property held in trust produced but $8,004. 

And finally there is the local "commutation" tax levied 
upon street railways. Such companies had long been 
subject to certain duties in connection with the mainte- 
nance and care of streets, and in 1898 the special Committee 
on Street Railways recommended ' that a single " com- 
mutation" tax should be substituted therefor. Accord- 
ingly, a law was enacted 2 by which a graduated tax 3 was 
levied upon the gross receipts of street railways, of which 
the proceeds must be applied exclusively to the construc- 
tion, maintenance, and repair of public ways, and the 
removal of snow therefrom. With companies operating 
lines in two or more towns, the tax is apportioned upon 
a mileage basis; its assessment and collection are in- 
trusted to the local authorities. The Boston Elevated 
Railway, in lieu of this commutation tax, pays into the 
State treasury * a special tax on its gross receipts, which 
is then distributed, upon a mileage basis, among the sev- 
eral cities where its road is located. The Boston Elevated 

1 Report, pp. 27 and 45. 2 Ch. 578 of 1898, sec. 7. 

3 Roads having gross receipts of $4,000 per mile or less pay 1 per cent. Then 
the rate rises until it becomes 3 per cent, for roads having receipts of $28,000 per 
mile. 

*Ch. 500 of 1897, sec. 10. 



206 QUARTERLY JOURNAL OF ECONOMICS 

paid in 1905 the sum of $109,202, of which Boston re- 
ceived $67,326. Concerning the commutation tax paid 
by other roads, the only data available are to be found in 
the Reports of the Board of Railroad Commissioners. 
Exclusive of the taxes paid by the Boston Elevated, the 
street railways of Massachusetts paid $845,700 of State 
and local taxes in 1905. Fifty-eight companies, paying 
about $750,000 of this aggregate sum, reported commuta- 
tion taxes of $240,000. Assuming the proportion to re- 
main the same, the other lines, which reported merely an 
aggregate outlay of about $100,000 for all taxes, should 
have paid about $30,000 on account of the commutation 
tax. For all lines, therefore, exclusive of the Boston 
Elevated, the commutation tax must have approximated 
$270,000; with the Boston Elevated's tax included, the 
aggregate contributions of street railways for the main- 
tenance of public ways amounted to $379,000. 

In addition to all taxes, corporations are subject to 
various fees and inspection charges which in the aggregate 
amount to no inconsiderable sum. In 1905 incorporation 
fees and similar charges amounted to $66,373. Gas and 
electric lighting companies in the same year were assessed 
$32,920 for inspection charges; while railroads paid $32,245, 
and street railways $18,037 for the same purpose. Finally 
insurance companies paid license and inspection charges 
aggregating $86,731. These various payments, therefore, 
reached the respectable total of $236,300. 



III. 

From the complicated provisions of the law we now 
turn to the practical working of the system with each 
important kind of corporation. It will be convenient to 
begin with such a general conspectus as is given by the 
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following table, which shows the corporation taxes collected 
inl.905: 1 — 

(In Thousands of Dollars.) 



Classes of 
corporations. 


General 

corpora- 
tion tax. 


Bank, insu- 
rance, and 

savings- 
bank taxes. 


Miscella- 
neous 
taxes. 


Fees 

and 

charges. 


Total. 


Manufacturing and 

mercantile, etc. 2 . 

Street railways . . . 

Water companies . . 

Gas and electric light- 
ing companies . . 

Steamboat companies, 

Telegraph and tele- 
phone companies . 

Insurance companies. 

Trust companies . . 

Savings-banks . . . 

National banks . . 

Vessels in foreign 3 
carrying trade . . 

Foreign corporations 2 


1,686.4 

979,0 

8.9 

321.7 

1,708.8 
80.3 

486.5 

65.1 

478.2 


753.0 

1,809.7 

1,418.3" 


379.0' 

8.9 » 

4.2 
48.1 


18.0 

32.9 
32.2 

86.7 


1,686.4 

1,376.0 

8.9 

354.6 

1,741.0 

80.3 

486.5 

904.8 

487.1 

1,809.7 

1,418.3 

4.2 
48.1 


Total 


5,814.9 s 


3,981.0 


440.2 


169.8 


10,405.9 


Incorporation fees, 4 


™ 


— 


— 


66.4 


66.4 



1. Manufacturing and Mercantile Corporations. Recent 
years have seen much discussion of the working of the 
general corporation tax with this class of companies. It 

1 Figures in ordinary type show the yield of taxes divided between the State 
and the towns; those in bold-faced type show taxes accruing wholly to the State; 
those italicized show taxes accruing wholly to the towns or cities. 

2 The so-called "business corporations" subject to the act of 1903. 

8 1 exclude from the table $12,587 collected from the foreign railroads' tax 

which is no longer in force. 

* Paid by all classes of corporations. 

6 The amounts in this column are the amounts collected up to January 1, 1906. 
Some $40,962 was then uncollected. During 1905 some $59,250 was collected on 
taxes of former years. This sum has been excluded also. 

*Of this sum $121,800 was refunded to savings-banks, insurance companies, 
and eleemosynary institutions. 

7 The local commutation taxes and Boston Elevated Railway's tax. Eight per 

cent, of the amount is estimated. 

8 Taxes on time deposits and personal property held in trus„. 
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has been maintained, 1 and with some reason, that, by- 
imposing a tax of sixteen or seventeen dollars per thous- 
sand 2 upon the corporate excess of manufacturing or 
mercantile concerns, Massachusetts has been driving such 
companies to incorporate in other States. It has been 
pointed out that, under the New Jersey law, the United 
States Steel Corporation pays an annual tax of about 
$58,000; and that, if organized in Massachusetts, the 
company would pay twenty, thirty, or forty times that 
sum, — perhaps more, for nobody can compute the amount 
with precision. As a partial remedy for this condition, 
the Business Corporation Act of 1903 imposed the maxi- 
mum limit, already described, upon the franchise tax of 
any business corporation. 

The situation, however, is not so simple as might appear. 
The general provisions of the corporation laws of Massa- 
chusetts are, and are likely to remain, such that she cannot 
expect to attract the big corporations that now organize 
in New Jersey and the other States that compete for this 
class of business. The most that can be hoped is that 
capital invested chiefly in Massachusetts may find it natural 
and desirable to incorporate in this Commonwealth. Tax- 
ation is, undoubtedly, one factor in the problem; and it 
is important to determine, if we can, how domestic and 
foreign companies fare under the law as it stands. 

So far as real estate and machinery are concerned, it is 
clear that the general property tax contemplates no dis- 
crimination in favor of either class of corporations. Such 
property is to be assessed where it stands, by the local 

1 Such complaints, among others, led to the appointment of the Committee 
on Corporation Laws in 1902, and to the revision of the law in 1903. For a review 
of these arguments see Quarterly Journal of Economics, February, 1904; and J. M. 
Hallowell, "The Corporation Franchise Tax," in the Banker and Tradesman, Sep- 
tember 17, 1904. 

2 The lowest rate since 1899 has been $16.18; the highest, $17.25. See Report 
of Tax Commissioner, 1905, p. 9. 
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assessors; and any inequality that may arise from unequal 
enforcement of the law in different localities is no more 
likely to favor one class of companies than the other. 

Upon 'the rest of their property domestic companies 
pay the tax upon their corporate excess, while foreign 
pay the foreign corporations' excise and a local tax upon 
whatever merchandise they may have in the State. As- 
suming for the moment that the assessment of merchan- 
dise by local assessors is as effective as the assessment 
of the corporate excess by the tax commissioner, it would 
appear that the average domestic corporation is actu- 
ally taxed more lightly than the average foreign com- 
pany. In 1902 it was ascertained that the 2,045 manu- 
facturing and mercantile companies subject to the general 
corporation tax owned merchandise to the value of $143,- 
604,029, and that their taxable corporate excess, after 
making all deductions allowed by the law, was but $104,- 
238,000. 1 Since the bulk of the merchandise was in man- 
ufacturing towns or commercial centres where the local 
rates of taxation are fully as high as the average rate for 
the State, as computed for the assessment of the corpora- 
tion tax, it is clear that the domestic corporations would 
have paid a larger tax if, like foreign companies, they had 
been subject merely to local taxation upon their merchan- 
dise. The foreign corporations' excise is so light that it 
is hardly a material factor in the situation; but, so far as 
it goes, it tends to increase the apparent disadvantage of 
foreign companies. 

We have been speaking, it will be observed, of the aver- 
age domestic manufacturing or mercantile company. Con- 
ditions would not be the same for all corporations. Of 
the 2,045 companies on the list in 1902, not less than 901, 
having a capitalization of about 31 per cent, of the total, 
had a corporate excess which considerably exceeded the 

3 Report of Committee on Corporation Laws, 1903. p. 14. 
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value of their merchandise. 1 These concerns either had 
a small indebtedness to be deducted from their assets as 
reported to the tax commissioner, 2 or else had intangible 
assets, such as patent rights, which increased materially 
the valuation put upon their stock. It was for such com- 
panies that the maximum tax limit was provided by the 
act of 1903. 

But the conclusion that the average domestic company 
is taxed more lightly than the average foreign company 
rests upon the assumption that the local assessors are able 
to assess the merchandise of foreign companies at its full 
value. Taking the State as a whole, it seems 3 that the 
average assessor performs this part of his duties consci- 
entiously and not unsuccessfully; it appears also that he 
usually assesses stock in trade by estimate rather than on 
the basis of sworn returns by the tax-payer. He is, more- 
over, under not a little local pressure, and encounters oc- 
casional threats of the removal of business to other towns. 
From such influence the tax commissioner is practically 
free, while in assessing the corporate excess he follows in- 
variably the full returns which the companies are obliged 
to furnish. As a result, he probably makes a more com- 
plete assessment than local authorities would ordinarily 
secure, — a conclusion corroborated by the complaints 
which newly incorporated companies frequently make 
concerning the valuation put upon their stock in trade. 

Our final conclusion, then, must be that, if strictly en- 
forced, the existing law would result in heavier taxation 

1 Of the other companies, 1,034, representing a capitalization i:,{iial to 63 per 
cent, of the total, had a large excess of merchandise. With 7 companies the mer- 
chandise was practically the same as the corporate excess. With 103 the total 
value put upon the capital stock was less than the value of the real estate and ma- 
chinery locally taxed. 

2 With the larger part of the mercantile and manufacturing companies, the 
valuation which the tax commissioner puts upon the capital stock is practically 
the book value of the property. 

3 Cf. Report of Commission of 1897, p. 55. 
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of foreign corporations, but that in practice the difference 
in favor of the average domestic company is probably 
slight. In exceptional cases domestic companies with a 
large corporate excess undoubtedly paid more than for- 
eign corporations until the maximum tax limit was estab- 
lished in 1903. 

We pass naturally to a second topic, — the comparative 
positions of incorporated and unincorporated manufact- 
uring or mercantile enterprises under present methods of 
taxation. For real estate and machinery, again, there is 
entire equality; but not a few complaints have been made 
concerning the taxation of merchandise. The individual 
or firm is taxed upon the entire stock, without allowance 
for debts; whereas, in assessing companies upon their 
corporate excess, the tax commissioner is obliged to deduct 
outstanding liabilities. 1 In 1906 various cases were 
brought to public notice in Boston, in which concerns that 
formerly paid a large local tax upon stock in trade had 
been, after incorporation, assessed upon an insignificant 
corporate excess. 2 This seems to have happened, however, 
because the companies in question were entitled to large 
deductions for debts or for property locally taxed. The 
allowance for property locally taxed is not a source of 
complaint; but the right enjoyed by a corporation to off- 
set taxable merchandise by debts is not unnaturally con- 
sidered a discrimination against individuals or firms. As 
a remedy, it has been proposed to change the law and to 
make merchandise locally taxable, like real estate or 
machinery. 

Against such a proposal it is objected immediately that 

1 For most companies of this class no quotations of the value of the capital 
stock are available; and it is necessary, accordingly, to assess them upon the book 
value of their property. 

2 One concern "with a capital of $1,000,000 had allowances or "credits" for 
$1,092,000, which wiped out the entire franchise tax. The large allowances were 
due chiefly to debts incurred in the purchase of real estate. 
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corporations carrying a large stock of merchandise would 
then be more heavily taxed than at present, since their 
corporate excess is now less than the value of their stock 
in trade; 1 that they would virtually be deprived of the 
right, enjoyed by other corporations, of offsetting debts 
against the value of their assets other than real estate and 
machinery; and that the Commonwealth would lose rev- 
enue by the practical extinction of the tax on the fran- 
chises of these companies. The first objection is probably 2 
well founded, but is not necessarily fatal; similar argu- 
ments can be made against almost any scheme of tax re- 
form. The second consideration also is not without 
foundation, but it is offset by the fact that the existing 
law makes equally grave discriminations between incor- 
porated and unincorporated companies. The third argu- 
ment, when more closely examined, really tells in favor 
of the suggested change. At present the tax upon the 
corporate excess of mercantile companies is distributed 
chiefly s among the towns where resident stockholders live, 
and it goes mainly to a few wealthy communities which 
are not the places where the enterprises are located. 4 
Boston, for instance, enjoys the privilege of protecting the 
property of many mercantile companies which, possessing 
no real estate and machinery, pay the city little or noth- 
ing; but these corporations pay a considerable franchise 
tax which accrues to the State treasury and to such towns 
as Brookline, Swampscott, Milton, and the like. In 1906 
one company paid a tax of $6,039, of which Boston received 
nothing. Another paid $8,979, of which Boston received 
the munificent sum of $107.71, Brookline received $5,264, 

1 For all manufacturing and mercantile companies the merchandise exceeds 
the corporate excess, and for this sort of corporations it must do so very largely. 

2 In some cases lax assessment by local assessors might bring about a different 
result. 

3 The State gets but a fourth or a fifth. 

1 See particularly the Report of the Commission on Taxation, 1897, pp. 66, 67. 
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and the State treasury the remainder. While one of the 
largest paid $25,852, of which $15,510 accrued to Boston 
and $10,342 to Brookline. A system that imposes upon 
one town the burden of protecting property and distributes 
taxes among a number of tax-dodgers' paradises stands 
self-condemned. 

In favor of the proposal is the weighty consideration that 
the present arrangement is in flat contradiction to the 
practice of the State under the general property tax and 
to the theory of the corporation tax itself. By the general 
property tax real estate, machinery, merchandise, and live 
stock are taxed where they are located, on the theory 
that the town which spends money for their protection 
and benefit should receive the contributions their owners 
make toward public expenses. And the general corpora- 
tion tax, upon the same theory, and no other, provides 
that the real estate and machinery of incorporated com- 
panies shall be taxed in situ. The omission of merchan- 
dise is clearly contradictory to the general theory of the 
corporation tax; and, although it may appear to have 
been intentional, it was probably due to an historical acci- 
dent. The general corporation tax was established in 
1864, when there were few, if any, mercantile corporations 
in the State; 1 and it was constructed in harmony with 
the practice adopted for manufacturing corporations in 
1832, as we have already seen. This practice, in the con- 
ditions prevailing in 1832, or even in 1864, probably caused 
no material injustice in the distribution of the taxes levied 
on corporate enterprise; but at the present day it results 
in shocking inequalities. In the manner indicated, or in 
some other, 2 Boston seems fairly entitled to speedy relief. 

1 It must be remembered also that the growth of favored residential towns 
had not by 1864 proceeded so far as to produce such inequalities as exist to-day. 

1 Conceivably the tax on the franchises of mercantile companies might be as- 
sessed as at present, and the proceeds turned over to the towns where the enter- 
prises are located. 
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Since 1871, the earliest date for which the figures are 
obtainable, 1 the taxes collected from manufacturing and 
mercantile companies have steadily increased, as a result 
of the spread of the corporate form of organization. There 
has been, however, no radical change in the proportion 
which the contributions of such companies bear to the 
total revenues from the corporation tax. The figures are 
as follows: — 

(In Thousands of Dollars.) 

Total 
Franchise 
Year. Tax. 

1871 1,461.6 

1880 1,603.2 

1893 3,651.9 

1905 5,814.9 

The annual reports of the tax commissioner do not dis- 
close how much this class of corporations pays each year 
in local taxes upon real estate and machinery. In 1902, 
however, the figures were ascertained for the Committee 
on Corporation Laws. In that year the tax on the cor- 
porate excess of these companies amounted to $1,686,577, 
while the local taxes on real estate and machinery aggre- 
gated $3,006,794. The corporation tax, therefore, repre- 
sented 36 per cent, of the total public charges resting upon 
such companies, — a trifle less than the proportion which 
the tax commissioner's figures indicate for all classes of 
corporations. 

2. Street Railways. The chief problem connected with 
the franchise tax on this class of companies has been the 
proper method of distributing the proceeds. Since street 
railways own comparatively little real estate, and their 
tracks, poles, wires, and cars are not taxable locally as 
machinery, it comes about that their taxable corporate 
excess is very large relatively to that of most other classes 

1 Data may be found in the auditor's reports. 
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of corporations. The result was that, under the original 
method of distribution, a very large franchise tax went 
into the State treasury or to the towns where the stock- 
holders resided, and a comparatively small local tax upon 
property fell directly to the communities where the com- 
panies operated. Since the traffic of these corporations 
was chiefly of a local character, the distribution of the 
franchise tax to other towns or to the State was consid- 
ered a serious grievance. 1 The difficulty was not different 
in kind from that of which Boston now complains in con- 
nection with the taxation of mercantile corporations, but 
more towns and cities were affected, and the necessary 
votes could be had to change the law, which was done in 
1898. Since that year the entire franchise tax on street 
railways, save an insignificant amount paid in respect of 
tracks located on State reservations, has been distributed, 
upon a mileage basis, among the towns and cities in which 
the tracks are situated. 

The rapid growth of the franchise tax on street railways 
since 1871 reflects the history of the industry. For sig- 
nificant years the yield was as follows: — 

(In Thousands of Dollars.) 

1871 47.2 1893 333.0 

1880 68.5 1905 ......... 979.0 

In 1905 all the street railways in Massachusetts paid 
taxes amounting to $1,893,000, of which $980,900 repre- 
sented the franchise tax, and $379,000 the local commu- 
tation taxes. This meant that but $533,000, or only 28 
per cent, of the total, could have been local taxes on real 
estate and machinery. 2 

• It was investigated in 1891 and 1893. See Report of Boston Rapid Transit 
Commission and Senate Document 9 of 1894, pp. 28-29; also Report of the Special 
Committee on Street Railways, 1898, pp. 35, 262-266. 

1 Of this $533,000, some 818,000 may have represented inspection fees and 
charges. 
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3. Water and Aqueduct Companies. Private water com- 
panies are neither numerous nor important in Massachu- 
setts, as may be inferred from the following statistics of the 
franchise taxes they have paid: — 

(In Thousands of Dollars.) 

1871 . 4.4 1893 12.0 

1880 3.0 1905 8.9 

In examining these figures, it should be borne in mind 
that many of these companies have considerable real 
estate subject to local taxation, by which their taxable 
corporate excess is proportionately reduced. For many 
years prior to 1902 water mains and other parts of the 
distributing apparatus were not taxable locally as ma- 
chinery, 1 but in that year a law was enacted by which 
all underground conduits and pipes, laid in public streets 
by corporations, were made taxable in situ, and the tax 
commissioner was required to deduct the value of such 
property before assessing the franchise tax. 2 This act 
materially reduced the corporate excess of some companies. 
In 1906 the Supreme Court of the State rendered an in- 
teresting decision 3 which will increase considerably the 
franchise tax and decrease the local taxes paid by water 
companies unless new legislation can be had the present 
winter. On the principle followed in the decision of 1842 
concerning railroads, 4 the court held that a water company 
cannot be taxed upon any real estate acquired by exer- 
cise of the right of eminent domain, or even upon realty 
which, if obtained by purchase, might have been acquired 
by right of eminent domain. Since the revenues of a 
number of towns are affected by this ruling, it is not im- 

1 In 1868 the State Supreme Court decided that, since water companies are not 
manufacturing corporations, their distributing apparatus was not taxable as ma- 
chinery. 100 Mass. 183. 

2 Ch. 342 of 1902. 3 Milford Water Company v. Town of Hopkinton. 
' 4 Metcalf , 564. 
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probable that the statute will be changed so as to make 
all the real property of local public-service corporations 
taxable to the companies in situ. 

4. Gas and Electric Lighting Companies. Corporations of 
this class are held to be engaged in a branch of manufact- 
ure, and, as a result, a large part of their tangible property 
is subject to local taxation as machinery. 1 In 1905 
the gas and electric lighting companies paid taxes ag- 
gregating $1,105,200, of which sum but $321,700 was 
the franchise tax, the balance, amounting to $783,500, or 
71 per cent, of the total, representing chiefly 2 the local 
taxes on real estate and machinery. Since 1871 the fran- 
chise tax collected from these corporations has increased 
rapidly, mainly as a result of the development of the 
electrical industry. The figures are as follows: — 

(In Thousands of Dollars.) 

1871. 1880. 

Gas companies 19.7 40.8 

Electric light companies — — 

Gas and electric companies .... — — 

Total 19.7 40.8 82.7 321.7 

5. Railroads. Under any method of taxing corporations 
railroads are certain to furnish a large share of the revenue, 
and in Massachusetts they contribute nearly 30 per cent, 
of the proceeds of the general franchise tax. For signifi- 
cant years the figures are as follows: — 

(In Thousands of Dollars.) 

1871. 1880. 1893. 1905. 

Total franchise tax 1,461 1,603 3,651 5,814 

Sums paid by railroads 748 659 1,496 1,709 

Percentage 51 41 41 29.5 

1 Even the distributing apparatus is taxable as machinery. 12 Allen, 75 (de- 
cided in 1866). 

8 Some $32,900 may have represented inspection fees and charges. 
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The taxes paid by railroads, it will be observed, have 
materially increased during the last thirty-five years, 
altho the industrial depression following the panic of 1873 
reduced the assessments for a time, as is shown by the 
figures for 1880. But it is equally clear that the assess- 
ments upon railroads have formed a constantly decreasing 
proportion of the total levy under the general corporation 
tax. This fact is explained adequately by the rise of the 
electrical industry, which has given us two new kinds of 
public service corporations, — the electric lighting com- 
pany and the electric railway, — which in 1905 paid fran- 
chise taxes amounting to $1,229,000. 

In a densely populated State like Massachusetts * one 
would naturally expect that a high valuation would be 
placed upon the franchises of railway companies. The 
common stock of some of the more prosperous roads is 
quoted at such figures as $150, $178, and $254 per share; 
and these prices can be readily ascertained from market 
reports, so that a full assessment can be had without 
possibility of evasion. But there is another reason for 
the high assessment upon railroad franchises; namely, the 
fact that, under a decision of the Supreme Court of Massa- 
chusetts in 1842, the right of way, not exceeding a strip 
five yards wide, is exempt from local taxation. 2 Since 
much of the real estate, therefore, cannot be reached by 
the local assessors, and since the companies do not own 
a large amount of machinery, it follows that the taxable 
corporate excess must be very large, as we found it to be 
in the case of street railways. In recent years the con- 
struction of expensive terminals, to which the established 
exemption can apply only in part, seems to have increased 

1 Massachusetts has 7.07 miles of road to every 10,000 inhabitants, while the 
United States as a whole has 26.34 miles of road for every 10,000 inhabitants. Only 
Rhode Island and the District of Columbia furnish equally favorable conditions, 
in this regard, for profitable traffic. 

2 4 Metcalf , 564. 
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the proportion of railway property subject to local assess- 
ment. In 1906, however, the corporate excess of all the 
railways in Massachusetts was $95,000,000, while the real 
estate and machinery locally taxable were valued at but 
$93,300,000. Remembering that the tax upon the cor- 
porate excess is levied at a rate representing approxi- 
mately the average rate falling upon property thruout 
the State, we may safely estimate that the general fran- 
chise tax represents a trifle more than half of all the taxes 
paid by the railroads of Massachusetts. 1 That this sum is 
diverted from the towns where the property lies is not 
considered a grievance since the traffic of railroads, unlike 
that of street railways, is not of a distinctly local character; 
but that the present method of distribution is the fairest 
attainable is more than a doubtful proposition. This is 
a subject which will receive further consideration in 
another place. 2 

6. Steamboat Companies. Few facts are available con- 
cerning this class of corporations. The bulk of the rev- 
enue comes from a single company, the Old Colony, which 
in 1905 contributed $45,367 out of the total of $80,293. 
Since 1871 the aggregate collections have been as follows: 

(In Thousands of Dollars.) 

1871 2.4 1893 68.6 

1880 20.4 1905 80.3 

7. Telegraph and Telephone Companies. Like street rail- 
ways, telegraph and telephone companies have little prop- 
erty that is locally taxable, and therefore have a relatively 
large corporate excess. Practically all the revenue comes 
from telephone companies, and prior to the development. 

1 In 1904 the statistics reported to the Interstate Commerce Commission showed 
that Massachusetts railroads paid $1,385,000 of taxes upon property, and a fran- 
chise tax of $1,589,000. Statistics of Railways, 1904, p. 101. 

2 See below, pp. 241-243. 
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of this branch of the business the receipts were small. 
The statistics of the revenue from franchise taxes upon 
corporations of this class are as follows:— 

(In Thousands of Dollars.) 

1871 5.0 1893 258.3 

1880 34.4 1905 486.5 

The comparatively small increase of the tax from 1893 
to 1905 is due to the fact that the American Bell Tele- 
phone Company surrendered its Massachusetts charter in 
1900. Prior to 1896 that company had paid an annual 
tax of approximately $100,000, but in that year the assess- 
ment was advanced, and properly enough, to $154,700. 
Subsequent increases carried it up to $506,000 by 1899, 
whereupon the company withdrew from the State. At 
the present time three companies furnish substantially all 
the revenue. In 1905 the New England Telephone and 
Telegraph Company paid $310,861, the American Tele- 
phone and Telegraph of Massachusetts contributed 
$160,465, and the Western Union Telegraph Company 
paid $11,366; while fifteen small companies were taxed 
$3,800. 

8. Insurance Companies. The franchise tax is paid 
only by those insurance companies which have a capital 
stock. Since Massachusetts companies have been organ- 
ized increasingly upon the mutual plan, the franchise 
taxes collected from this class of corporations have steadily 
declined, as may be seen from the following statistics of 
the yield in significant years: — 

(In Thousands of Dollars.) 

1871 176.5 1893 62.5 

1880 140.7 1905 65.1 

At the present time but one stock life insurance company 
is organized under the laws of Massachusetts, and this 
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paid a franchise tax of $1,802 in 1905. Six fire or marine 
insurance companies contributed to the revenue in that 
year, one of which paid the substantial sum of $39,847. 

Of the special insurance taxes, life companies in 1905 
paid $306,974 upon the net valuation of their policies, and 
of this sum by far the larger part was contributed by 
companies chartered in other States. Fire and marine 
insurance companies paid $446,059 upon their premium 
receipts, and here again foreign companies were heavy 
contributors. In significant years since 1860 the yield 
of the special insurance taxes has been as follows: — 

(In Thousands of Dollars.) 

1860 4.1 1890 325.2 

1865 201.2 1900 536.6 

1880 222.1 1905 . 753.0 

By a singular discrimination a stock life insurance com- 
pany is required to pay both the franchise tax and the 
tax upon the net value of its policies, while a fire or marine 
insurance company that is subject to the franchise tax is 
exempted from the tax upon its premium receipts. This 
double taxation of life companies having a capital stock 
could never have been intended, and is probably the result 
of an historical accident. When fire and marine insurance 
companies that paid a general corporation tax were ex- 
empted, in 1872, from the payment of the special tax 
upon their premiums, no special tax on life insurance com- 
panies was in existence. When the tax on the net value 
of policies was levied upon life insurance companies in 
1880, an exemption ought to have been made for stock 
companies, or else the latter should have been exempted 
from paying the franchise tax. As often happens in 
American legislation, the matter was lost sight of, and a 
glaring discrimination was created which has never been 
removed. Entirety apart from the merits of the mutual 
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plan of organization, it is not strange that there is but 
one Massachusetts life company that has a capital stock. 

This is, however, but one of the points at which the 
present insurance taxes need careful revision. The tax- 
ation of stock fire or marine insurance companies by a 
different method from that applied to mutual companies 
is of doubtful expediency, and has given rise to no little 
criticism. 1 And then the barbarous retaliatory taxes, 
altho provoked by the legislation of other States, are 
unworthy of a civilized community, and should be speedily 
repealed. While the business of insurance cannot, under 
present conditions, expect exemption from taxation, it 
certainly should not be burdened with vexatious or dis- 
criminating charges. 

9. Trust Companies. The growth of trust companies in 
Massachusetts is reflected in the statistics of the yield of 
the franchise tax upon these corporations. For the usual 
years the figures are: — 

(In Thousands of Dollars.) 

1871 4.0 1893 198.2 

1880 39.2 1905 478.2 

Since they own little property that is locally taxable, 2 
trust companies usually have a large corporate excess; 
but a method exists by which some companies have man- 
aged to reduce considerably their franchise tax, and in 
some cases have entirely wiped it out. This was made 
possible by the decision of the State Supreme Court in 
1884, by which it was decided that a mortgage upon real 
estate taxable in Massachusetts is an interest in such 

'In 1887 the insurance commissioner computed that the corporation tax on 
stock companies obliged them to pay about twice what foreign companies would 
have to pay. Report for 1887, pp. xiv-xv. See also governor's message, January, 
1890. 

2 Exclusive of their trust departments, the trust companies of Massachusetts 
in 1005, with a capital and surplus of $36,367,000, owned but $3,856,000 of real 
estate, save a small amount taken by foreclosure. 
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estate, for which a deduction must be granted in deter- 
mining the corporate excess upon which the franchise tax 
is assessed. 1 In 1906 the capital stock of one company 
was valued at $187,000, and the allowance made for mort- 
gages was $433,000. In another case the stock was valued 
at $200,000, and the allowance for real estate and mort- 
gages reached the figure of $208,000. These are extreme 
instances, but, unless the law is amended, there seems to 
be no reason why financial 2 institutions like trust com- 
panies cannot wipe out the entire assessment upon their 
franchises by investing a sufficient proportion of their 
resources in mortgages upon taxable realty in Massachu- 
setts. 

If such a movement becomes general, it is probable that 
the law will be changed. It is logical that savings-bank 
deposits invested in mortgages which are taxable locally 
as realty s should not be subject to a second tax, and it may 
be that deposits in the trust departments of trust com- 
panies should receive similar consideration; but to permit 
a mortgage bought with depositors' money to reduce the 
assessment upon the capital stock of the corporation is 
highly illogical and absurd. Such a practice, altho re- 
quired under the present interpretation of the law, could 
never have been contemplated by the legislature, and 
should be speedily brought to an end. So far as it pre- 
wails, it makes a farce of franchise taxation. 

Besides the franchise tax, companies are required to 

1 137 Mass. 80. 

2 Corporations engaged in other branches of business would find such a course 
inconvenient. In 1905 the trust companies of Massachusetts, with $224,313,000 
of assets in their banking departments, reported loans on real estate to the amount 
of $6,149,000. This sum, however, was over one-third of their capital and one- 
sixth of the combined capital and surplus. 

3 1 do not forget that in practice, by agreement between mortgagor and mort- 
gagee, the borrower universally pays the tax on the mortgaged property. But 
this results from economic laws beyond the control of the legislature. To invali- 
date such contracts, as is done in California, merely increases the interest the bor- 
rower must pay. 
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pay taxes upon their time deposits and upon personal 
property held in trust. In theory, these are not taxes 
upon the companies, but upon depositors and beneficiaries 
of the trusts; and they have their counterparts, respec- 
tively, in the tax upon savings-bank deposits and the 
property tax on estates held in trust by individual execu- 
tors or trustees. The revenue from these sources is in- 
significant, amounting to only $8,900 in 1903, and since 
1893 it has tended steadily to decrease. 1 

The small receipts are due very largely to the fact that 
the taxes have checked the development of the business 
of the trust companies in these directions. The tax on 
time deposits is more than twice as heavy as that levied 
on deposits in savings-banks, 2 and the tax on personal 
property held in trust is in practice — though not in theory s 
— far heavier than most trustees actually pay. In fact, 
most personal property held in trust in Massachusetts is 
held by individual trustees 4 who reside in towns where 
the local assessors are not given to asking inconvenient 
questions. 

It is probable, too, that the returns made to the tax 
commissioner by the trust companies are not always cor- 
rect. 6 In 1905 the returns made by trust companies to 
the State banking department showed time deposits of 

1 These taxes were established in 1888 (eh. 413 of 1888, sees. 21 and 22). In 
significant years the collections have been: — 

(In thousands of dollars.) 

1890 17.9 1900 18.6 

1893 20.4 1903 16.4 

1895 18.4 1905 8.9 

2 In 1905 the average tax computed for the general corporation tax was $17.25. 
The tax on trust deposits, which is three-fourths of the average for the State, was 
$12.94; while savings-banks pay but one-half of 1 per cent. 

3 It is levied at the average rate for the State, computed for the general cor- 
poration tax. 

*In 1905 Massachusetts trust companies held but $26,419,000 in their trust 
departments. The liabilities of their banking departments in that year were $224,- 
300,000. 

5 With the present force at his disposal the tax commissioner cannot do much 
except to compute a tax upon such returns as are presented to him. 
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$6,079,000, while only four companies paid any tax upon 
deposits, and their payments aggregated only $898. The 
discrepancy is not easy to explain, but it is possible that 
a part of the time deposits reported to the bank commis- 
sioner are subject to withdrawal upon ten days' notice, 1 
which would exempt them from the tax. Only two com- 
panies paid a tax in 1905 upon personal property held in 
trust, and they contributed but $8,004. In that year all 
the companies reported $26,419,000 of property held in 
trust; but a part of this represented realty, and of the 
personalty no small portion was invested in securities which 
are expressly exempted by law. 2 It is not possible, how- 
ever, to determine how far this explains the insignificant 
yield of the tax on personal property held in trust, and 
the subject seems to need further investigation. 

10. Savings-banks. For many years after the estab- 
lishment of the tax upon savings-bank deposits the pre- 
cise rate that should be imposed was a matter of lively 
controversy. The original rate of one-half of 1 per cent. 3 
was soon advanced to three-fourths of 1 per cent. 4 and in 
1871 Governor Claflin urged that a further increase should 
be made. It was clear that a tax of three-fourths of 1 per 
cent, was about half of that imposed upon property gen- 
erally throughout the State; but it was true, also, that 
savings deposits were taxed at their full amount without 
possibility of escape, while intangible personalty largely 
escaped the assessors, and realty was sometimes under- 
valued. 5 It was felt, too, that the depositors in savings- 

1 1 have learned that in the ease of one company, which reported time deposits 
to the amount of $2,000,000, the deposits are virtually subject to withdrawal upon 
short notice. 

* Personal property which would be exempt if held by any citizen of Massachu- 
setts is not to be taxed to trust companies. Mortgages on taxable realty, shares 
in national banks or Massachusetts corporations, etc., are thus exempt. 

3 Ch. 224 of 1862. * Ch. 164 of 1863. Cf. 267 of 1865 and 315 of 1868. 

5 The arguments pro and con may be found in the governor's message for 1871 
and in Report of the Commissioners on Taxation, 1875, pp. 61-71 and 425-430 ; also 
House Document 184 of 1863. 
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banks were entitled to special consideration. Since 1881, 
when the rate was reduced to one-half of 1 per cent., the- 
tax has occasioned little further discussion. 

The growth of the revenue from savings-banks is shown 
by the following table : — 

(In Thousands of Dollars.) 

1862 228.7 1885 858.1 

1865 364.6 1890 ........ 1,064.8 

1870 1,005.6 1900 1,470.3 

1880 1,616.4 1905 1,809.7 

The steady increase up to 1880 reflects the growth of 
deposits. The great decrease in 1885 shows the results 
of reducing the rate to one-half of 1 per cent, and exempt- 
ing the proportion of the deposits invested in mortgages.. 
In the subsequent increase of receipts the growth of de- 
posits is again reflected. 

li. National Banks. Since 1873 the bank tax has re- 
mained unchanged except for a modification of the law 
governing the refund of taxes paid on shares belonging 
to savings-banks. 1 Since the banks own little real estate,* 
the corporate excess is relatively large, and the tax has 
proved very productive, as is shown by the following 
statistics: — 

(In Thousands of Dollars.) 







Amount 










Total assess- 


refunded, 


Net assess- 
ment. 


Amount 


Amount 


Year. 


ment on 


chiefly to 


accruing to 


accruing to 




bank shares. 


savings- 
banks. 


towns. 


State. 


1873 . . 


1,544.9 


360.5 


1,184.4 


977.2 


207.2 


1880 . . 


1,652.5 


454.8 


1,197.7 


1,003.8 


193.9 


1885 . . 


1,564.9 


201.4 


1,363.5 


946.2 


417.3 


1890 . . 


1,693.6 


213.2 


1,480.4 


991.4 


489.0 


1900 . . 


1,475.9 


162.8 


1,313.1 


907.2 


405.9 


1905 . . 


1,418.3 


121.9 


1,296.4 


926.1 


370.3 



1 Ch. 305 of 1881, sec. 2. See above, p. 200. 

2 On August 25, 1905, the capital, surplus, and undivided profits of the national 
banks located in Massachusetts was $107,800,000. At that date they owned bank- 
ing houses valued at $7,281,000 and other realty valued at $323,000. 
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The most interesting facts disclosed by this table are 
the decrease in the sums refunded to savings-banks after 
the enactment of the law of 1881, and the falling off in 
the total assessments upon bank shares after 1890. The 
former has already been considered, the latter needs atten- 
tion here. The decline of the assessments upon bank 
shares is due to the fact that for some years trust com- 
panies have been growing at the expense of national 
banks, as may be seen from the following table, showing 
the capital, surplus, and undivided profits of national 
banks and trust companies situated in Massachusetts : — 





(In Millions of Dollars.) 








1871. 


1890. 


1905. 




113.9 


136.0 


107.8 


Trust companies . 


1.0 


12.4 


37.1 



It would appear that up to 1890 the multiplication of 
trust companies did not prevent an increase of the capital 
invested in national banks, but that since that date it has, 
doubtless in conjunction with other causes, brought about 
an actual decrease of the capital thus invested. How 
long this process is likely to continue it is impossible to 
conjecture. 

12. Vessels in the Foreign Carrying Trade. For many 
years prior to 1902 capital invested in ships registered in 
foreign trade had been favored by a provision by which 
it had been taxed upon its net earnings rather than its 
fair cash value. In that year, however, the practice was 
changed, and the present arrangement was devised by 
which domestic corporations 1 are taxed at the low rate 
of one-third of 1 per cent, upon the value of any interest 
they may have in ships registered in the foreign trade. 
The receipts are insignificant. 

13. Foreign Corporations' Excise. This is hardly more 

1 Arrangement is made for a similar tax on interests held by individuals or 
partnerships. 
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than a license charge for permission to transact business 
in Massachusetts. It seems probable that some com- 
panies have thus far escaped the tax, because the tax 
commissioner is not provided with enough assistance to 
make sure that all are reached. Foreign express com- 
panies have thus far refused to pay the tax, upon the 
ground that they are engaged in interstate commerce; 
and in this contention they have been upheld by a former 
attorney-general of Massachusetts. The rate of taxation 
is low, — absurdly so in some cases, — and the present law 
can be approved only as a first step toward the adequate 
taxation of some classes of foreign corporations which now 
evade almost wholly their share of public burdens. 



IV. 



In a final estimate of the corporation taxes of Massa- 
chusetts the financial results first claim attention. The 
development of the revenue from these sources may be 
shown by the following table of the taxes assessed 1 upon 
corporations from 1860 to 1905: — 









(In Thousands 


of Dollars.) 






Year. 


General 
fran- 
chise 
tax. 


Tax on 

bank 

snares. 


Tax on 
savings- 
banks. 


Taxes on 
insur- 
ance 
com- 
panies. 


Minor 
taxes on 
various 
corpora- 
tions. 

76.8 
7.9 
15.3 
72.6 
67.7 
73.4 


Local 

taxes on 

street 

railways 


Miscella- 
neous 
fees and 
charges. 


Total. 


1860 
1865 
1872 
1880 
1890 
1903 
1905 


1,421.3 
1,522.1 
1,626.6 
3,158.1 
5,750.4 
5,856.5 


646 .0 3 
284.9 2 
158.33 
1,652.5 s 
1,693.6 
1,498.4 
1,418.3 


364.6 
1,415.8 
1,616.5 

1,064.7 
1,680.3 
1,809.7 


4.1 
201.2 
103.3* 
321.3 
323.7 
695.9 
753.1 


360.4 
380.9 


0.9 

10.0 

66.1 

71.7 

116.9 

136.6 

234.7 


651.0 
2,358.8 
3,273.5 
5,303.9 
6.429.6 
10,169.7 
10,526.6 



1 In a few cases it has been necessary to take statistics of the taxes collected. 
The difference is usually slight. 

2 The old tax on State banks. 

3 The tax on foreign-held shares. 

4 Payments delayed by Boston fire. 

5 Present bank tax. The figures are of total assessments before refunding the 
amounts required by law. 
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These figures indicate a reasonably satisfactory increase; 
but they cannot be fully understood until they are com- 
pared with others giving the total taxes, State and local, 
levied in Massachusetts, and with still others showing the 
total tax revenue of the State government. In the fol- 
lowing table the total taxes * levied in Massachusetts are 
shown for significant dates: — 







(In Thousands 


of Dollars.) 






Year. 


Property 
tax. 


Poll 
tax. 


Corpora- 
tion 
taxes. 


Liquor 
license 
taxes. 


Inheri- 
tance 
tax. 


Miscel- 
laneous 


Total. 


1861 . . . 
1874 . . . 
1879 . . . 
1890 . . . 
1905 . . . 


7,145.2 
27,803.5 
20,247.0 
30,294.9 
55,771.8 


455.3 

877.7 

765.8 

1,208.8 

1,704.9 


664.1 

4,870.7 

4,069.1 

6,312.7 

10,526.6 


556.8 
1,775.9 
3,405.6 


694.2 


19.5 
117.8 

75.3 
139.2 
253.3 


8,284.1 
33,669.7 
25,714.0 
39,731.5 
72,356.4 



After 1861, it will be observed, the aggregate burden of 
taxation increased very rapidly until 1874, after which 
several years of retrenchment — chiefly in local expendi- 
ture — reduced the total levy to the low figures reached in 
1879. Then ensued a gradual increase of the burden up 
to 1890, and a very rapid increase after that date. It is 
clear that since 1861 the sources of State and local revenue 
have been considerably diversified, but it is apparent also 
that the property tax supplies nearly four-fifths of the 
total, and that the proportion is about as large as it was 
in 1874. It is not possible to ascertain what part of the 
taxes on property represents the sums paid by corpora- 
tions in respect of real estate and machinery subject to 
local taxation; but it is clear from the table that the so- 
called corporation taxes supply at present not more than 
one-seventh of the total revenue from taxation, and that 

1 Local dog taxes and minor license charges are not included, since statistics 
are unobtainable. 
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this proportion has not increased materially since 1874.* 
If now the taxes on corporations be compared with the 
aggregate tax upon property, it will be seen that in 1874 
the former were 17.5 per cent, of the latter, and that in 
1905 they were 18.9 per cent. While, therefore, they 
contribute a substantial sum toward meeting public 
charges, the corporation taxes of Massachusetts have not 
greatly diminished the importance of the general property 
tax. 

In the budget of the Commonwealth the result is de- 
cidedly different. At selected dates since 1860 the tax 
revenue of the State has been as follows: — 







(In Thousands of Dollars.) 






Year. 


State 
tax. 


Corpora- 
tion taxes. 


Liquor 

license 

tax. 


Inheri- 
tance 
tax. 


Miscella- 
neous. 2 


Total. 


1860 
1865 
1880 
1890 
1900 
1905 


249.1 
4,689.3 
1,495.0 
1,749.2 
1,500.0 
4,000.0 


650.1 
1,025.1 
2,500.4 
2,869.4 
3,478.1 
4,337.4 


156.0 
426.3 
805.2 
840.5 


400.8 
694.2 


14.5 

29.5 

88.2 

139.2 

195.1 

253.3 


913.7 
5,743.9 
4,239.6 
5,184.1 
6,379.2 
10,125.4 



In ante-bellum days the old tax on State banks had 
been the chief reliance of the Commonwealth, as may be 
seen from the statistics for I860. 3 Then the extraordinary 
charges occasioned by the Civil War made it necessary to 
increase the State tax to unprecedented figures, as reflected 
in the revenues for 1865. Thereafter this tax was greatly 
reduced, as the result of retrenchment in expenditures 
and the growth of revenue from corporations. From 1880 



1 In fact there has been little change since 1865, when the corporation taxes 
yielded 82,358,800 out of a total of $19,178,600, or about one-eighth. 

2 Including corporation fees and charges. 

3 From 1855 to 1 857 the State tax had been large, but it was thereafter reduced 
to the proportions shown in 1860. 
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to 1900 the auxiliary revenues increased rapidly, and the 
State tax fell to less than $2,000,000, — an insignificant 
sum when compared with the wealth, population, and total 
taxes of the Commonwealth. 1 In 1903 and 1904 the growth 
of new expenditures made it necessary to raise the State 
levy to $2,500,000, and in 1905 the tax advanced to 
$4,000,000. This had the effect of checking the increase of 
public charges, and in 1906 the State tax was reduced 
to $3,500,000. This is not a large sum, comparatively 
speaking; but it is more than the State has been accus- 
tomed to ask, and we may reasonably expect to see the 
amount further reduced. Unless this expectation is dis- 
appointed, the revenue of the Commonwealth will continue 
to come chiefly from corporation, license, and inheritance 
taxes, of which the taxes on corporations are about three 
times as important as the others. 

Having learned the financial significance of the corpora- 
tion taxes as a whole, we now turn to the classes of com- 
panies from which they are drawn. The essential facts 
have already been presented in detail, but it is desirable 
now to assemble them in somewhat different grouping, 
in order that they may be seen in their broader relations. 
Omitting the miscellaneous fees and inspection charges 
which were included in the earlier statistics, and neglecting 
altogether the different kinds of taxes by which the money 
was raised, the aggregate assessments 3 upon the various 
classes of corporations for significant years since 1871 
have stood as follows: — 

1 The State tax of $1,500,000 levied in 1900 represented a per capita charge 
of but fifty-three cents. About one-half of it fell upon polls, and the remainder 
was much less than 2 per cent, of the total levy upon property in the Commonwealth. 

3 For some taxes the statistics show the amounts collected, not those assessed. 
The differences are unimportant in the years selected. 
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(In Thousands of Dollars.) 



Years. 


1871. 


1880. 


1893. 


1905. 


Water companies .... 
Street railways .... 
Gas and electric lighting 


4.4 
47.2 

19.7 

747.9 
2.4 

5.0 




3.0 
68.5 

40.8 

659.1 
20.4 

34.4 




12.0 
333.0 

82.7 




8.9 
1,358.0 1 

321.7 




Total 


71.3 


112.3 




427.7 


l,688.fi 


Kailroads 

Steamboat companies . . 
Telegraph and telephone 


1,496.2 
68.6 

258.3 




1,708.8 

80.3 

486.5 




Total 




755.3 




713.9 




1,823.1 




2,275.6 


Insurance companies 2 . . 

National banks 

Trust companies 3 .... 


1,179.1 

292.7 

1,277.4 
4.0 




1,616.4 

362.7 

1,652.5 

39.2 




1,197.5 
446.1 

1,689.2 
218.6 




1,809.7 
818.1 

1,418.3 
487.1 




Total 




2.753.2 




3,670.8 
610.5 




3,551.4 




4,533.2 


Manufacturing and mer- 
cantile companies . . . 
Miscellaneous ' corporations 


454.5 
9.6 


464.1 


597.1 
13.4 


1,140.4 
61.1 




1,686.4 
52.3 




Total 








1.201.5 


1,738.7 






4,043.9 




5,107.5 5 




7,003.7 




10,23ri.t s 



It will be observed that in 1871 and 1880 the bulk of 
the revenue came from banks and railroads, and that in 
1893 and 1905 municipal service companies, particularly 
street railways, became important contributors. Manu- 
facturing and mercantile corporations have paid large 
sums, and their share of the total assessments has steadily 

1 Includes the local commutation tax. 

2 Includes franchise tax on stock companies and the special insurance taxes. 

3 Includes franchise tax and tax on deposits or personal property held in trust. 

* Coal and mining companies up to 1905; foreign railroads in 1893; foreign 
mortgage companies in 1893; ships in foreign trade and foreign corporations' excise 
in 1905. 

5 This is less than the amount stated on page 228 by the amount of taxes un- 
collected on December 31 , and by the fees and inspection charges. 
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increased, principally on account of the growth of mercan- 
tile companies, which were very uncommon in 1871. But 
public-service and financial corporations now supply four- 
fifths of the revenue, and there is no doubt that they will 
continue to do so. 

As a whole, the corporation taxes of Massachusetts have 
proved reasonably satisfactory; and, when contrasted with 
the tax on personal property, they appear a conspicuous 
success. 1 Yet, as we have seen, there are not a few points 
at which the law clearly requires amendment, and there 
are certain other matters that deserve careful considera- 
tion. 

In the first place, it needs to be emphasized that, in 
taxing the capital stock of corporations, two different 
methods of assessment are actually employed. Com- 
panies of which the shares are bought and sold in the open 
market are assessed upon the basis of the market quota- 
tions; but others, of necessity, are assessed at the book 
value of their properties. In the first case the basis of 
the assessment is the capitalized earning power; while in 
the second it is the capital invested in a business, without 
reference to its earnings. With the first class of companies 
there is no possibility of evasion. With the second and 
larger class the tax commissioner must rely primarily 

> It will be worth while to reproduce here the conclusions of the Commission 
of 1897 (Report, pp. 68, 69): "The taxation of shares in domestic corporations and 
in banks is in striking contrast with that of bonds, foreign stocks, and other secu- 
rities taxable to the holder. Here there is no demand for a statement from the in- 
dividual tax-payer, no doomage by local assessors, no guesswork, no possibility of 
evading or diminishing taxes by change of domicile, no question of double taxa- 
tion. The real estate and machinery are assessed locally, doubtless not with per- 
fect equality and justice, but probably as carefully as would be possible under any 
system. The corporate excess is taxed at a uniform rate by the State. The taxes 
are regular and certain. They are heavy, and they yield a large revenue. The 
rate of taxes on corporate excess for the last fifteen years has been from year to 
year not far from $15 per $1,000, or about 14 per cent, on the capital. The assess- 
ment in 1896 was $3,829,528.02. Yet little complaint is heard regarding these 
taxes, — a signal proof that the tax-payers accommodate themselves, if not with 
ease, at least without serious complaint, to burdens which are steady, regular, pre- 
dictable, and for which in consequence they are able to make calculations and to 
adjust their affairs." 
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upon the statements of contributors, and a loophole is 
thereby opened of which advantage is probably taken in 
some instances. He uniformly requires a company to 
furnish him with its balance sheet, and, except in cases 
of deliberate falsification of books, can prevent such under- 
assessment as characterizes the taxation of personal prop- 
erty by the local assessors. If supplied with a sufficient 
force of inspectors or examiners, he could, doubtless, do 
better than at present; but, under the most favorable 
conditions, he would be assessing capital employed in a 
business, and not the capitalized earnings. A company 
earning large dividends would be more lightly taxed if 
assessed upon the book value of its property than if as- 
sessed upon the quoted market value of its stock; while 
another, the earning power of which had been temporarily 
impaired, would be taxed more heavily by the first method 
than by the second. It is evident that more or less in- 
equality must result from the employment of different 
methods of assessment; and, if it be true that public- 
service or financial corporations are more frequently 
assessed upon the basis of market quotations than are 
ordinary manufacturing or mercantile companies, it is 
probable that, if successful, the former are to this extent 
taxed more severely than the latter, and that, if compara- 
tively unsuccessful, they receive more considerate treat- 
ment. 

A second fact of no little importance is the omission of 
bonds from the assessment of corporate franchises. While 
legally a corporation bond is a debt owed by the company, 
it is equally unassailable that from any other point of view 
the bond of the average corporation represents a perma- 
nent investment in the business. In 1904 the railroads of 
the United States had outstanding $6,339,899,000 of com- 
mon or preferred stock, and bonds or other funded obliga- 
tions to the amount of $6,873,225,000. To attempt, there- 
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fore, to value railroad franchises by ascertaining merely 
the market value of the stock, would be a thoroughly 
farcical performance; yet that is what Massachusetts has 
been doing for forty years under the provisions of the gen- 
eral corporation tax. 

It is not overlooked that all this time the bonds of 
Massachusetts corporations have been taxable nominally 
in the hands of the holders, if residents of this Common- 
wealth. Practically such securities elude the assessors, 
and the actual result has been that corporate capital 
represented by bonded debt has, for the most part, escaped 
taxation. This has meant not only a serious loss of 
revenue, but also grave inequalities between different 
classes of companies, and even companies in the same 
class. Public service corporations, which usually have 
considerable bonded debt, are favored as compared with 
banks, trust companies, and ordinary manufacturing or 
commercial corporations; while one public service company 
with a large debt is more lightly taxed than another that 
has raised its capital wholly or chiefly by issuing stock. 1 

Street railway companies operating in Massachusetts 
in 1905 had capital stock amounting to $70,326,000 and 
funded debt to the amount of $55,780,000, while gas com- 
panies had $27,783,000 of stock and but $1,314,000 of 
bonds. In the first case less than 60 per cent, of the capi- 
talization could be included in assessing the corporate 
franchise for taxation, 2 while in the second 95 per cent, 
must have been included. Electric lighting companies in 
the same year reported $18,333,000 of capital stock, and 

1 This fact was noticed by the commissioners of 1875 (.Report, pp. 127, 128). 

2 Street railways in 1905 paid franchise taxes amounting to $979,000. If their 
bonds were worth, on the average, 90 per cent, of par, they would have paid $942,- 
000 more, computing that 98 per cent, of their mileage was in the State. If the 
bonds were worth but 80 per cent, of par, the tax would have been $838,000 larger 
than it actually was. Upon their reported assets of $151,742,000 the street rail- 
ways paid $1,893,000 of taxes, or at the rate of $12.50 on the thousand. The aver- 
age tax on property in the State was $16.84. 
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$3,107,000 of bonds, so that they occupied an intermediate 
position. Between individual companies of the same class 
similar discrepancies exist. Thus in 1905 the Cambridge 
Gas Company had capital stock amounting to $700,000, 
and had no bonds outstanding; while the Chicopee Gas 
Company reported $62,500 of stock and $60,000 of bonds. 1 
A tax that admits of such inequalities is certainly open to 
severe criticism. 

In Pennsylvania the general corporation tax extends 
to bonds as well as stocks, but in New York it is assessed 
upon stock, according to dividends paid. Connecticut 
taxes railroad property as a unit, the tax being fixed at 
1 per cent, of the market value of such a proportion of 
the stock, bonds, and floating debt as corresponds to the 
mileage operated in that State; and other precedents can be 
found for including bonds in the assessment of corpo- 
rate franchises. The rate levied upon bonds, however, is 
not always the same as that imposed upon stock. Penn- 
sylvania, for instance, proceeds upon the theory that in 
the average company the bondholder, having a secured in- 
come, will be content with a lower rate of return than the 
stockholder ordinarily receives; and, therefore, exacts five 
mills upon every dollar of the actual value of the capital 
stock and but four mills upon each dollar of the nominal 
value of the bonds. Such a discrimination works injustice 
in the case of companies paying small dividends upon 
their stock, but in a majority of cases it probably gives 
a more just result than would be had under a uniform 
rate. 

From the considerations thus far adduced it would 

1 Among railroads the cases of the Boston & Albany and the Boston & Maine 
may be cited. The former has $25,000,000 of stock and $8,485,000 of bonds, while 
the latter has $27,787,400 of stock and $19,873,000 of bonds (exclusive of guaran- 
teed bonds of leased lines, etc.). Since the Boston & Albany stock is assessed at 
$254 per share, and the Boston and Maine at $178 for the common and $175 for 
the preferred, the inequality of assessment arising from omitting the bonds is ma- 
terially increased. 
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seem that Massachusetts should straightway amend her 
law, and include bonded debt in the assessment of cor- 
porate franchises. It would seem also that the new tax 
should be paid by the corporation, and then, as in Penn- 
sylvania, should be deducted from the interest paid to 
bondholders. Even if levied at but three-fourths or four- 
fifths of the present rate of our franchise tax, this would 
impose a heavy burden upon bondholders, which in the 
case of a 4 per cent, bond might amount to 30 per cent, 
of the income. But our present tax on property is attended 
with many similar hardships, since upon property that 
can be reached and fully assessed it imposes rates of 
taxation which suggest confiscation. From corporations 
having no bonded debt the franchise tax exacts some $16 
or $17 per thousand of the whole investment, even tho 
the dividends do not exceed $40 or $50 per thousand. 
Upon companies paying no dividends the franchise tax, if 
assessed upon the book value of the assets rather than 
market quotations of the stock, may fall still more un- 
mercifully; and there seems to be no reason why holders 
of bonds should enjoy special consideration. It may be 
argued, of course, that the present system is wholly 
wrong, and should be radically changed, — the writer is 
heartily of that opinion; but pending such reform no 
discrimination should be made between different classes of 
corporation securities, — provided, of course, that it is 
possible to reach all alike. 

But just at this point a constitutional difficulty is en- 
countered. In the very case of Pennsylvania's tax upon 
corporation bonds the Supreme Court of the United 
States decided that a State has no right to require a com- 
pany to withhold a tax from the interest payable upon 
bonds held in another Commonwealth. Adhering to the 
legal distinction between stocks and bonds, the court held 
that bonds held by non-residents were beyond the juris- 
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diction of Pennsylvania, and could not be taxed lawfully 
by that State. 1 Altho a later decision seems to recog- 
nize a difference between bonds and mortgages held by 
non-residents, 2 it is probable that an attempt to reach the 
interest paid upon foreign-held bonds would amount to 
little more than enacting a lawsuit of very doubtful out- 
come. Under such circumstances should an effort be 
made to reach bonds held by residents of Massachusetts? 

Pennsylvania has continued to collect her tax from 
bonds belonging to residents, but the results, as might 
have been foreseen, have not been satisfactory. The ten- 
dency has been to drive such securities out of the State 
into jurisdictions where they could escape assessment, 
gross inequalities have arisen in the taxation of corporate 
enterprises, 8 and the. revenue obtained has not been large 
enough to justify the experiment. 4 In Massachusetts, 
where the rate imposed would be from three to four times 
as heavy as that levied in Pennsylvania, the outcome 
would be still more unsatisfactory. 

The only other plan would be to tax the corporation 
itself upon its entire capitalization, as is done by Con- 
necticut in taxing railroads. But, if this were done at 
anything like the rate of our present franchise tax, 5 it 
would mean a wholesale wiping out or reduction of divi- 
dends, and would result in great inequalities between 
stockholders in different classes of corporations. Here, as 

1 15 Wallace, 300. See also Judson, Treatise on Taxation, 71, 72; Beale, For- 
eign Corporations, 765; Seligman, Essays in Taxation, 229 et seq. 

* 169 U. S. 421. 

* See MeCrea, in Quarterly Journal of Economics, November 1906. In the ease 
of one railroad located wholly in Pennsylvania all but $6,000 of the $3,400,000 of 
bonds were held by non-residents in 1892; in another case, of the $1,800,000 of 
bonds, all were owned in the State. The inequality of such a tax is manifest. 

* During the last fifteen years, while the yield of the tax on capital stock has 
risen by more than 110 per cent., the yield of the tax on corporation bonds has 
advanced only one-third as rapidly. 

5 The rate in Connecticut is but 1 per cent. 
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so often happens in American taxation, we are unable to 
correct one injustice without causing others of possibly 
equal magnitude; and we are driven to the conclusion that 
the system which permits such conditions to exist is in 
need of thorough overhauling. It would appear also 
that the Massachusetts method of taxing corporate fran- 
chises is not one to be commended to other common- 
wealths, or at least not without important modifications. 

Pending more radical and extensive changes, the only 
practical suggestion seems to be that in assessing fran- 
chises a smaller deduction should be made for property 
locally taxable when that property has been acquired in 
part by issuing bonds. We now assess but a part of 
the capitalization of a company that has a bonded debt, 
and we make a deduction for all of the property subject 
to local taxation. It would be more just to deduct only 
such a proportion of the property locally taxable as cor- 
responds to the proportion which the market value of the 
capital stock bears to the market value of the bonds. 
This would give the stockholders in a company having a 
large bonded debt no advantage over those in a company 
financed wholly by issuing common or preferred stock, 
and it would not impose on stockholders in a corporation 
of the first class a burden which ought in justice to fall on 
bondholders. 1 

A third problem in the assessment of corporate fran- 
chises is connected with the local taxation of real estate 
and machinery. It is clear that there is usually, in this 
matter, a direct conflict between the interests of the town 
or city where the business is located and those of the rest 
of the State. The higher the valuation that the assessors 
can set upon the plant, the larger the local tax will be, and 

1 In theory there would be, under this plan, double taxation of that part of 
the real estate and machinery locally taxable which was represented by bonds. 
In practice the bonds would usually escape taxation, and corporate properties, aa 
a whole, would still be undervalued. 
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the smaller will be the tax levied upon the corporate excess. 
If all of the stockholders happen to live in the town where 
the plant is situated, this conflict of interests will indeed 
be removed; but, if any of them live in other towns or 
live outside the State, it cannot but arise. To meet the 
danger of overvaluation of real estate and machinery, the 
law provides that the tax commissioner may require a 
corporation to appeal from the local assessments, and that 
the commissioner may intervene when the appeal is heard 
by the authorities constituted for that purpose. This 
remedy has not been used for the last fifteen years, and it 
seems to be of doubtful efficacy. To exercise an effective 
check over the local assessments, the tax commissioner 
would need a force of assistants far larger than he has ever 
had at his disposal. 

Early in the seventies grave abuses arose at this point. 
Between 1872 and 1875 the total valuation of corporate 
franchises remained practically stationary, or tended to 
decline, on account of the shrinkage of values caused by 
the panic of 1873; but the local assessments upon real 
estate and machinery were advanced not less than 26 
per cent. This tendency was noticed by the Commis- 
sioners on Taxation in 1875; ' and during the next five 
years, while the valuation of franchises increased by some 
$12,000,000, the assessed value of real estate and ma- 
chinery was reduced by nearly $10,000,000. 2 At the 
present time there is reason to suspect that a similar 
process may be going on, altho the situation has not yet 
become serious. In one or two cities the valuations placed 

1 Report, p. 127. 

2 The figures are as follows: — 

(In Millions of Dollars.) 

Total Realty and Corporate 

Year. Valuation. Machinery. Excess. 

1872 239.5 134.8 104.8 

1875 239.8 170.2 84.2 

1880 251.6 160.7 106.0 
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upon corporate property have seemed to be excessive, 
and in the State at large the valuation of real estate and 
machinery is increasing faster than that of corporate 
franchises. Between 1900 and 1905, when general busi- 
ness prosperity should have increased relatively the valu- 
ation of corporation shares, the assessed value of real 
estate and machinery advanced more rapidly than that 
of the capital stock; so that in the latter year it constituted 
58 per cent, of the total valuation of corporate properties 
as against 54 per cent, in the former. 1 

Two or three other questions remain to be considered. 
One of these is the proper distribution of the proceeds of 
the corporation taxes. The present arrangements were 
contrived piecemeal, and with slight regard for the work- 
ing of the system as a whole. There is no apparent reason 
why the savings-bank tax should accrue wholly to the 
State, and the taxes on national banks or trust companies 
should be divided between the Commonwealth and the 
towns; and it is hard to see why, if the tax on street rail- 
ways should be turned over wholly to the towns, the tax 
on railroads, the traffic of which is not of a local character, 
should not be retained wholly by the Commonwealth. 
Nothing like a consistent principle can be found in the 
present provisions of the law upon the subject. 

More serious than the lack of a guiding principle are the 
vicious results attending the present methods of distrib- 
uting the bank tax and the general corporation tax with 
the exception of that part contributed by street railways, 
These were clearly exposed by the Tax Commission of 
1897, but, with the single exception just mentioned, noth- 

1 The figures are as follows: — 

(In Millions of Dollars.) 

Total Value of Real Estate and 
Year. Valuation. Machinery. 

1900 641.7 349.4 

1905 784.2 458.9 
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ilig has been done to correct them. Eighteen favored 
towns which have managed to attract a large number of 
wealthy residents receive five times as large a per capita 
share of these taxes as goes to the average town or city 
in the State, and nine times as much as 303 less fortunate 
towns which have no large number of wealthy residents. 
So far as can be learned, this evil is growing, since the 
favored towns with low tax rates naturally attract wealthy 
persons who are casting about for desirable places of resi- 
dence, and in some cases it seems that fairly obvious 
inducements are offered to tax-dodgers. Perhaps the 
most patent injustice arises from distributing to the towns 
where stockholders reside the taxes paid by corporations 
upon that part of their corporate excess consisting of mer- 
chandise otherwise taxable in situ; but the entire system 
tends to build up a few wealthy towns at the expense of 
the rest of the Commonwealth, and needs immediate 
revision. 

To illustrate the fact that this evil is progressive, the 
following table has been constructed, showing the amounts 
received by Boston and Brookline in the distribution of 
the corporation tax at various dates since 1864: — 

(In Thousands of Dollars.) 

Amount Received by Received by 

Tear. Distributed. Boston. Brookline. 

1864 . 1,106.1 468.8* 28.2 

1880 1,204.5 437.9 39.4 

1897 2,581.5 874.2 124.6 

This table ends with 1897, since the following year the 
distribution of the street railway tax was changed, 2 
greatly to Boston's advantage. But, with other corpora- 
tions on the general list, Brookline's share has continued 
to increase, as shown by the following table: — 

1 The figures for 1864 include all towns in the present limits of Boston. 

2 In 1905 Boston received $433,600 out of $080,200 distributed. 
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(In Thousands of Dollars.) 

Amount Received by Received by 

Year. Distributed. Boston. Brookline. 

1899 2,974.9 969.8 159.1 

1905 3,489.8 1,038.5 218.1 

This topic cannot be further considered in the present 
article, 1 and we pass to another subject, — the treatment 
accorded foreign corporations. It has been shown, that 
the present franchise tax applies to foreign corporations 
engaged in various public callings; that national banks 
and foreign insurance companies are already large con- 
tributors; and that foreign mercantile or manufacturing 
companies, if they own much real estate, machinery, and 
merchandise, may be taxed as heavily under the present 
laws as they would be if they were domestic corporations. 
While it may prove desirable ultimately to treat all for- 
eign corporations substantially as domestic are treated, 
that is distinctly a question of the future, and is too large 
a subject to be considered in the present article. It 
should be pointed out, however, that the existing laws 
do not deal adequately with two classes of foreign com- 
panies engaged in public callings; namely, car and express 
companies. 

Corporations of this class are now subject to the foreign 
corporations' excise, and the Pullman Company in 1905 
paid a tax of $2,000, — the maximum sum fixed by the stat- 
ute. Nothing has been received from express companies, 
however, since payment was refused upon the ground that 
this business is interstate commerce, and therefore is be- 
yond the taxing power of the State. Inasmuch as the 

1 The Commission of 1897 proposed that the State should retain the entire tax 
on the corporate excess, and apply it to the payment of county expenses, which it 
was proposed that the State should assume. Report, 116. Other proposals may 
be found in an article by F. A. Wood, in Municipal Affairs, vi. 126-127. It would 
seem expedient to solve the problem for manufacturing and mercantile companies 
by allowing towns to tax merchandise in situ or by distributing the tax on the 
corporate excess to the places where the business is carried on. A general read- 
justment upon some consistent plan is much to be desired. 
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present tax is called an excise, the courts might hold that 
it is a charge for the privilege of coming into the State to 
do business, and might decide that it is unconstitutional * 
when applied to express companies engaged in interstate 
commerce in the strict sense of the term. 2 But the con- 
stitutional scruples of the companies could be readily 
overcome, and considerably more revenue could be had 
as well, by establishing a new tax upon the property of 
all corporations or associations 3 operating sleeping, palace, 
dining, and freight-line cars or engaged in the express 
business. The tax should be upon the property which 
the companies employ in the State, and should be assessed 
upon that part of the market value of their capital which 
corresponds to the amount of business transacted in Massa- 
chusetts. 4 The rate should be the same as that computed 
for the general corporation tax, and deductions should be 
allowed for taxes paid on property locally taxable. This 
plan of valuing the property of the Pullman Company was 
upheld many years ago in a case arising under the cor- 
poration tax of Pennsylvania, 5 and with express companies 
it was approved in 1896 in a case arising under the so- 
called Nichols Law of Ohio. 8 It would have the further 
advantage of removing these companies from the pro- 
visions of the Business Corporation Act of 1903, which 
was not intended to apply to corporations in public callings. 

1 Following the principle established in Crutcher v. Kentucky, 141 TJ. S. 47. 

2 That is, in the technical meaning which limits the word to common carriers 
and others actually affording facilities for transportation and communication. 

3 Many of the larger express companies are not incorporated, and the law should, 
like that now in force in Ohio, include associations as well as corporations. 

4 For Ohio the proportion is determined by the mileage operated in the State. 
Since Massachusetts is a small State with a dense population, it might be better to 
adopt some other basis, as, for instance, the receipts from business originating in 
this State. 

5 141 U. S. 18. 

•165 U. S. 194. On the Ohio law see Howe, "Taxation of Corporations in 
Ohio," in Annals of the American Academy of Political Science, September, 1899; 
Report of the Industrial Commission, xi., Part VII., pp. 83-86. 
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Such action as this is much to be desired, since com- 
panies of this class, owning little tangible property in the 
States where they operate, have long escaped adequate 
taxation. They can be made to bear their share of public 
burdens only by valuing their property as a whole and 
distributing the assessment among the States upon some 
just basis of apportionment. In Ohio, for instance, before 
the enactment of the Nichols Law, the three principal 
express companies secured gross receipts of $916,146 in 
that State, and paid taxes upon $93,933 of tangible prop- 
erty found by the local assessors. Under the new plan 
the assessed value of their property was promptly raised 
to $1,520,633, or more than sixteen times the former 
figure. 1 It is certainly an anomaly to group companies 
engaged in public callings with ordinary commercial and 
manufacturing corporations, as Massachusetts now does 
under the law of 1903, and it is to be hoped that the 
matter will be corrected at no distant date. 

A final topic cannot be overlooked in a critical survey 
of the taxation of corporations in Massachusetts. Since 
-1864, when the general franchise tax was established, the 
State has taxed the entire capital stock of domestic com- 
panies irrespective of its ownership, and has appropriated 
for the use of its own treasury that part of the tax paid 
in respect of shares owned by non-residents. Since 1868, 
moreover, it has applied a similar principle in the taxation 
of stock of national banks. At the same time it has left 
unchanged the requirement of its property tax by which 
citizens of Massachusetts are held for taxation upon secu- 
rities of foreign corporations. It is clear that, if all the 
States followed a similar course, corporate enterprises 
throughout the United States would be subject to much 
double taxation; and Massachusetts is plainly inconsistent 

1 In Ohio the tax on the valuation goes to the local units. The State levied 
for its use an excise on the receipts of the companies from purely intrastate business. 
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in taxing foreign-held shares in domestic corporations, 
and then levying upon shares which her citizens may own 
in foreign corporations. This is a case, doubtless, where 
the letter of the law is worse than its enforcement, and 
where legal injustice is mitigated by illegal evasion of the 
law's plain requirements. But a State that would have its 
just demands respected should not keep upon its statute 
book a law which, however vainly, contemplates injustice. 
This was perceived by the officials who administered 
the general corporation tax in the first year of its existence, 
for they recommended that the legislature should straight- 
way exempt from the property tax stock owned by Massa- 
chusetts citizens in foreign corporations. 1 Since that time 
two special commissions have lamely defended double 
taxation, 2 but the Commission of 1897 again urged that 
the State should be consistent with itself and exempt 
foreign securities. 3 Since Massachusetts does not try to 
tax the foreign-held bonds of domestic corporations, the 
present argument does not apply to the taxation of bonds 
of foreign corporations, although the general futility of 
the attempt is sufficient reason for abandoning it. But 
with the stock of foreign companies the case does not 
admit of argument, and the State cannot too quickly purge 
its statutes of a law which transgresses the very rules 
prescribed for the taxation of its own corporations. 

Charles J. Bullock. 
Harvard University. 

1 House Document 126 of 1865, p. 8. 

* Report of Commissioners of 1875, pp. 107-108; Report of Commission of 1893, 
pp. 26 and 27. 

3 Report, pp. 79-85. 



